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REPORT  OF  THE  COMMISSION  APPOINTED 
UNDER  SENATE  BILL  NO.  250. 


REPORT  TO  THE  LEGISLATURE  OF  THE  STATE  OF  OHIO 


BY  THE  COMMISSION  APPOINTED  UNDER  SENATE  BILL  NO.  250,  OF 
THE  LAWS  OF  1910  TO  INQUIRE  INTO  THE  QUESTION 
OF  EMPLOYERS’  LIABILITY  AND  OTHER 
MATTERS. 


The  Commission  appointed  pursuant  to  Senate  Bill  No.  250  of  the  laws  of 
1910,  “to  make  an  inquiry  examination  and  investigation  into  the  subject  of  a 
direct  compensation  law  or  a  law  affecting  the  liability  of  employers  to  employes- 
for  industrial  accidents,”  submits  the  foliowing  report : 

The  members  of  the  Commission  were  appointed  by  the  Governor  as  follows: 

James  Harrington  Boyd,  Attorney-at-law  and  Counselor,  529  Nicholas  Build¬ 
ing,  Toledo,  Ohio. 

George  W.  Perks,  Care  of  American  Seeding  Machine  Co.,  Springfield,  Ohio. 

William  J.  Rohr,  1312  Walnut  Street,  Cincinnati,  Ohio. 

J.  P.  Smith,  Care  of  Manufacturers’  Association,  Cleveland,  Ohio. 

William  J.  Winans,  Galion,  Ohio. 

The  Commission  organized  on  the  fifth  day  of  August,  1910,  by  electing  Mr. 
Boyd,  chairman ;  Mr.  Perks,  Vice-Chairman,  and  Mr.  Rohr,  Secretary. 

The  Commission  had  held  thirty-one  executive  sessions,  twenty-seven  hear¬ 
ings,  in  Dayton,  Cincinnati,  Youngstown,  Cleveland,  Toledo  and  Columbus  at 
which  witnesses  of  various  callings,  working-men,  labor  leaders,  employers,  and 
expert  investigators  were  examined,  v/hose  testimony  and  briefs  are  published 
in  Part  II  of  this  Report.  The  Chairman,  Mr.  Smith,  Mr.  Rohr,  and  Mr. 
Winans  took  part  on  November  10th,  11th,  12th,  in  eight  sessions  of  a  Confer¬ 
ence,  held  at  the  LaSalle  Hotel,  Chicago,  Illinois,  of  all  the  Liability  Commissions 
of  the  various  states  at  that  time  in  existence  and  that  of  the  National  Govern¬ 
ment  now  investigating  the  problem  presented  to  this  Commission  and  the 
Commissions  on  Uniform  Laws  of  all  the  states,  as  follows: 

United  States  Employers’  Liability  Commission, 

Daniel  L.  Cease,  Cleveland,  Ohio. 

Launcelot  Packer,  Secretary,  Washington,  D.  C. 

New  York  Commission  on  Employers’  Liability,  etc., 

Hon.  J.  Mayhew  Wainwright,  Chairman. 

Wisconsin  Industrial  Insurance  Committee, 

Hon.  A.  W.  Sanborn,  Ashland,  Wis. 

Paul  H.  Watrous,  Secretary,  Madison,  Wis. 

Employers’  Liability  Commission  of  Ohio, 

Hon.  James  Harrington  Boyd,  Chairman,  Toledo,  Ohio. 

Hon  W.  J.  Rohr,  Secretary,  Cincinnati,  Ohio. 

Hon.  W.  J.  Winans,  Galion,  Ohio. 

Hon.  J.  P.  Smith,  Cleveland,  Ohio. 

Minnesota  Employees’  Compensation  Commission, 

H.  V.  Mercer,  Minneapolis,  Minn.,  President. 

G.  M.  Gillette,  Minneapolis,  Minn. 

W.  E.  McWeen,  St.  Paul,  Minn. 
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Illinois  Employers’  Liability  Commission,  317  Fisher  Building,  Chicago,  Ill. 

Edwin  R.  Wright,  Secretary,  317  Fisher  Building,  Chicago,  Ill. 

E.  T.  Bent,  Chicago,  Ill. 

George  Golden,  Chicago,  Ill. 

New  Jersey  Employers’  Liability  Commission, 

Wm.  B.  Dickson,  President,  71  Broadway,  New  York,  N.  Y. 

Dr.  Albert  A.  Snowden,  Secretary,  Rossell’s  Park,  N.  J. 

Employers’  Liability  Commission  of  Montana, 

Judge  W.  L.  Holloway,  Helena,  Mont. 

Massachusetts  Commission  on  Compensation  for  Industrial  Accident. 

Room  227,  State  House,  Boston,  Mass. 

James  A.  Lowell,  Chairman,  Equity  Building,  Boston. 

Amos  T.  Saunders,  Clinton,  Mass. 

Magnus  W.  Alexander,  Lynn,  Mass. 

Henry  Howard,  Brookline,  Mass. 

Carroll  W.  Doten,  Chief  Investigator,  Boston. 

Connecticut — Special  Delegate. 

Walter  S.  Schutz,  Hartford,  Conn. 

Special  Committee  of  Commissioners  on  Uniform  State  Laws  to  prepare  a 
Uniform  Workmen  Compensation  Law. 

Hollis  R.  Bailey,  Chairman,  19  Congress  St.,  Boston,  Mass. 

Aldis  B.  Browne,  1419  F.  St.,  N.  W.,  Washington,  D.  C. 

John  H.  Wigmore,  Dean  Northwestern  University  School  of  Law, 
Northwestern  University  Building,  87  Lake  St.,  Chicago,  Ill. 

United  States  Commissioner  of  Labor, 

Hon.  Charles  P.  Neil,  Washington,  D.  C. 

The  Commission  has  employed  three  expert  investigators,  Mr.  E.  E.  Watson, 
Mr.  William  P.  Harms,  and  Mr.  William  R.  Peacock,  of  Chicago,  Illinois,  to 
investigate  the  economic  effects  or  partial  injuries,  total  disability  of  married  men, 
injured  and  the  dependents  of  married  men  killed  in  industrial  accidents  in 
Cuyahoga  county,  and  other  counties  during  the  years  1905-6-7-8-9-10  under  the 
operation  of  the  present  liability  laws  and  Common  Laws  remedies  as  now 
administered  in  this  State.  The  exact  tabulated  details,  the  discussion  of  the 
plans  and  results  of  the  investigation  of  Fatal  Cases,  by  E.  E.  Watson,  chief 
investigator  are  given  in  Part  I,  page  xxxvi.  The  report  of  these  investi¬ 
gators  on  non-fatal  accidents  will  be  reported  to  the  Legislature  about  the  first 
of  March,  1911.  The  importance  of  these  investigations  lies  largely  in  this,  that 
their  results  sustain  the  conclusion  of  similar  investigations  conducted  in  other 
states  and  foreign  countries,  as  set,  forth  in  the  appendices  of  this  report,  Part  I, 
Appendix  I  (a),  etc. 

Our  labors  have  thus  far  been  almost  wholly  devoted  to  the  present  system 
of  regulating  the  liability  of  employers  to  employees  for  industrial  accidents. 
Ihe  Commission  realized  that  the  problem  of  the  causes  and  prevention  of  indus¬ 
trial  accidents  is  of  equal  importance  and  as  imperative  in  its  nature  as  the  com¬ 
pensation  of-  workmen  for  the  impairment  to  their  earning  power  by  accidents 
occurring  in  the  due  course  of  their  employment.  The  Commission  is  ready  to 
submit  definite  recommendation  upon  the  subject  qf  the  employers’  liability  and 
to  make  suggestions  concerning  needed  legislation  on  the  subject  of  the  prevention 
of  accidents. 
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Scope  of  Investigation. 

The  following  summary  of  reports,  investigations,  and  inquiries  made  under 
the  direction  of  the  Commision  and  those  presented  at  our~Hearings  in  Columbus 
by  Messrs.  Fred  C.  Schwedtman,  and  James  A.  Emery  of  the  National  Association 
of  Manufacturers  (Part  II,  Columbus  Hearings)  and  others,  will  show  the  scope 
-of  our  inquiry  and  the  amount  of  evidence  upon  which  we  base  our  conclusions. 

Special  Reports. 

(1)  A  short  analysis  of  the  legal  system  of  Employers’  Liability  in  the 
State  of  Ohio,  together  with  a  brief  historical  description  of  the  systems  of 
workmen  compensation  in  England  and  the  State  of  New  York  and  plans  of 
insurance  existing  in  Montana  and  Germany  and  other  foreign  countries,  together 
with  the  statistical  results  of  the  investigations  made  in  Germany,  England,  New 
York,  Allegheny,  Pa.,  Wisconsin,  Minnesota,  and  Illinois  and  the  State  of  Ohio 
-and  a  discussion  of  the  adaptability  of  the  priciples  of  those  systems  to  conditions 
in  the  State  of  Ohio  are  first  dealt  with.  (This  report  was  prepared  by  the 
Chairman  of  the  Commission.) 

(2)  Detailed  study  of  the  German  Plan  of  Insurance  against  Sickness, 
Accidents,  Invalidity  and  Old  Age  by  Dr.  George  Zacher.  (Part  I,  Appendix  150.) 

(3)  Detailed  study  of  workmen  compensation  in  England  and  digests  of 
the  system  of  compulsory  insurance  in  other  foreign  countries  by  Launcelot 
Packer.*  (Part  I,  Appendix  181.) 

(4)  Abstract  from  the  investigation  of  the  Russell  Sage  Foundation  of  the 
accidents  in  Allegheny  County,  Pa ,  during  the  year  1907-1908,  Part  I,  Appen¬ 
dices  la,  lb,  lc,  Id,  le  (by  Crystal  Eastmon). 

(5)  Abstracts  from  the  report  of  the  Illinois  Commission  relating  to  the 
results  of  the  investigations  of  the  economic  effect  of  the  deaths  of  614  men 
killed  in  industrial  accidents  in  the  State  of  Illinois  and  the  compensation  paid 
by  the  liability  insurance  companies  in  the  settlement  of  claims  of  workmen 
against  their  employers  who  had  insured  themselves  against  liability  arising  out 
of  claims  of  their  workmen  for  injuries. 

Statistical  Studies. 

In  the  investigation  of  the  economic  effects  of  the  partial  injuries  and  total 
disability  of  married  men,  and  dependents  of  married  men  injured  and  killed  in 
Cuyahoga  County,  Ohio,  and  other  counties  during  the  years  of  1905-1910  in¬ 
clusive  prepared  by  Emile  E.  Watson,  chief  investigator,  and  his  assistants,  William 
P.  Harms  and  William  R.  Peacock. 

General  Inquiries. 

(1)  A  series  of  questions  was  sent  to  employers  of  labor,  throughout  the 
state,  to  the  number  of  5,500,  to  obtain  their  opinion  as  to  the  justice  and 
wisdom  of  our  system  of  employers’  liability  and  as  to  the  advisability  of  a 
change  in  the  law. 

(The  circular  letter  containing  these  questions,  and  digest  of  the  replies 
received  to  these  questions,  made  by  W.  J.  Rohr,  will  be  found  in  Part  I  of  this 
report.  Appendix  336.) 

(2)  A  circular  letter  of  inquiries  was  sent  to  workingmen  and  women,  and 
labor  organizations  to  the  number  of  2,700  to  obtain  their  opinion  as  to  the 
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justice  and  wisdom  of  our  system  of  employers’  liability,  and  as  to  the  advis¬ 
ability  of  change  in  the  same,  and  to  the  extent  and  efficiency  of  relief  fur¬ 
nished  by  local  unions  in  providing  insurances  against  sickness  and  injuries  to 
workmen  arising  out  of  employments  in  industrial  occupations. 

(The  circular  letter  ofi-  questions  and  a  digest  of  the  replies  received  to 
these  queries  made  by  W.  J.  Rohr,  will  be  found  in  Part  I,  this  Report,  Appendix 
388.) 

(3)  A  circular  letter  was  sent  to  every  Judge  of  the  Supreme  Court,  of  the 
Circuit  Courts,  and  of  the  Courts  of  Common  Pleas,  and  to  all  Federal  Judges,, 
in  the  State  of  Ohio,  asking  their  opinion  concerning  the  practical  operation  of 
the  law  of  Employer’s  Liability  in  the  State  of  Ohio.  The  Commission  has 
received  replies  from  one  Judge  of  the  Supreme  Court,  one  reply  from  Circuit 
Judges,  and  one  reply  from  Common  Pleas  Judges. 

Copies  of  the  circular  letter  and  the  three  replies  appear  in  Part  I  of  this 
Report,  Appendix  279. 

(4)  A  circular  letter  was  sent  to  all  the  lawyers  in  the  State  whose 
names  appear  in  the  Annual  Report  of  the  Proceedings  of  the  Ohio  State  Bar 
Association  for  the  year  1909,  750  in  number,  asking  their  opinion  concerning 
the  constitutionality  of  certain  proposed  changes  in  the  Employers’  Liability  Laws 
of  Ohio.  The  Commission  has  received  replies  from  forty-two  (42)  attorneys. 

The  form  of  letter  sent  together  with  copies  of  practically  all  of  the  replies 
appear  in  Part  I  of  this  Report,  Appendix  282.  (Arranged  by  the  Chairman.) 

(5)  A  circular  letter  was  sent  to  all  of  the  Clerks  of  the  Courts  of  the 
State  of  Ohio  asking  for  an  approximate  estimate  of  the  cost  to  each  county 
and  the  state  on  account  of  the  litigation  of  personal  injury  suits. 

A  copy  of  the  letter  and  a  tabulation  of  the  replies  made  by  W.  J.  Winans 
will  be  found  in  this  Report,  Part  I,  Appendix  401. 

(6)  Special  investigations  were  begun  the  first  day  of  November,  1910, 
under  the  direction  of  Emile  E.  Watson,  in  association  with  Experts  William  P. 
Harms,  and  William  R.  Peacock,  to  determine  the  economic  effects  of  partial 
injuries  and  total  disability  of  married  men  injured,  and  the  dependents  of 
married  men  killed,  in  Cuyahoga  Cpunty,  and  other  counties  in  Ohio,  during 
the  years  1905-1909,  in  industrial  occupations. 

This  report,  which  will  be  the  most  important  of  its  kind  ever  made  in  the 
United  States,  is  being  written  up  by  Mr.  E.  E.  Watson.  (A  detailed  discussion 
of  the  results  of  Ohio  investigations  of  fatal  accidents,  by  E.  E.  Watson  in 
Part  I,  p.  xxxvi.) 

Twenty-seven  public  hearings  were  held  in  Dayton,  Cincinnati,  Youngstown, 
Cleveland,  Toledo  and  Columbus,  at  which  the  Commission  examined  one  hun¬ 
dred  and  thirty-five  employers,  labor  leaders,  lawyers,  employes,  insurance  com¬ 
panies’  officials,  expert  investigators  of  compensation  and  plans  of  insurance  of 
impaired  earnings  of  workmen  employed  in  industrial  occupations  in  other  states 
and  foreign  countries,  especially  those  of  England,  Germany,  New  York  State, 
Illinois  and  Ohio.  The  results  of  these  investigations  and  testimony  are  found 
in  Part  II  of  this  Report,  now  in  the  hands  of  the  public. 

Industrial  Accident  and  the  Question  of  the  Prevention  of  the  Same. 

The  most  conservative  estimate  of  the  number  of  workmen  injured  and 
killed  in  the  United  States  in  1909  in  industrial  accidents  is  536,000.  (See  Chair¬ 
man  opening  remarks,  Columbus,  Ohio,  Nov.  30,  1910,  Part  II,  page  275.)  Mr.  Ferd 
C.  Schwedtman  claims  that  even  if  we  are  as  careful  as  a  people  as  the  Ger¬ 
mans  and  have  developed  the  devices  for  the  prevention  of  accidents  as  highly 
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as  they  have,  we  would  kill  and  injure  in  the  year  of  1910  upwards  of  1,000,000 
workmen  by  our  industrial  activities. 

As  a  concise  illustration  of  the  number  of  accidents  and  the  effects  of  the 
introduction  of  devices  and  the  enactment  of  laws  for  their  prevention  the 
Chairman  cites  the  following  table  taken  from  a  report  of  the  Interstate  Com¬ 
merce  Commission.  \ 


NUMBER  OF  TRAINMEN  EMPLOYED  WITH  NUMBER  KILLED  AND 
INJURED  COUPLING  AND  UNCOUPLING  CARS  FOR  THE 
YEARS  ENDING  JUNE  30,  1907. 


1 

Year.  • 

1 

|  No.  Employed. 

No.  Killed. 

No.  Injured. 

1893  . ^ . 

179,636 

310 

8,753 

1894  . 

160,033 

181 

5,539 

1895  . 

157,731 

189 

6,077 

1896  . ' . 

162,397 

157 

6,457 

1897  . 

161,876 

147 

4,698 

1898  . 

170,708 

182 

5,290 

1900  . ] 

178,851 

180 

5,055 

1901  . 

191,198 

188 

3,803 

1902  . 

209,043 

163 

2,377 

1903  . 

225,422 

141 

2,457 

1904  . 

253,660 

211 

3,023 

1905  . 

253,834 

269 

3,506 

1906  . 

265,175 

217 

3,590 

1907  . 

1 

317,808  - 

272 

4,062 

If  the  accidents  due  to  coupling  and  uncoupling  cars  had  increased  in  the 
same  ratio  as  the  number  of  men  employed  has  increased  since  1893,  in  the  year 
1907  there  would  have  been  548  men  killed  and  15,485  injured,  instead  of  272 
killed  and  4,062  injured;  or  a  total  killed  and  injured  of  16,033  men  as  against 
4,334  actually  killed  and  injured  in  1907  in  this  hazardous  occupation. 

The  question  of  the  prevention  of  accidents  is  of  equal  importance  to  that 
of  compensation  of  workmen  injured  by  them. 

Therefore  the  Commission  recommends  that  the  Legislature  appoint  a  com¬ 
mittee  of  its  own  members  to  investigate  the  question  of  devising  ways  and 
means  of  prevention  of  accidents  as  part  of  the  code  for  the  compensation  of 
injuries  received  by  workmen  in  industrial  occupations. 

The  investigators,  Messrs.  Watson,  Harms  and  Peacock,  incidentally  to  their 
main  work,  found  many  cases  of  workmen  afflicted  with  occupational  diseases* 
when  neither  the  workman  nor  the  employer  was  conscious  of  the  fact. 

The  State  of  Illinois  now  has  a  commission  working  on  occupational  dis¬ 
eases,  and  will  report  soon  to  their  Legislature,  the  results  of  their  investigations. 

Mr.  Watson  will  present  to  the  Legislature  of  Ohio  his  observations  on 
occupational  diseases  discovered  in  Cuyahoga  County,  in  his  final  report. 

EMPLOYERS’  LIABILITY. 

The  old  methods  of  manufacture,  and  even  many  of  the  old  industries,  have 
become  obsolete  and  have  become  superseded  by  rapid,  complicated  and  haz¬ 
ardous  methods  growing  out  of  improvements  directed  towards  the  cheapening 
of  products,  and  the  ancient  relation  of  employer  and  employe,  under  which, 
the  employe  generally  worked  beneath  the  eyes  of  the  employer,  has  ceased  to 
exist. 
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In  modern  times  the  employer  has  little  personally  to  do  with  the  employe, 
and  necessarily  their  mutual  personal  interest  is  no  longer  the  same. 

Notwithstanding  the  great  changes  in  the  character  of  the  employment  and 
in  the  hazards,  there  has  been  for  years  practica'lly  no  change  in  the  law  gov¬ 
erning  the  relation;  so  that  thoughtful  persons  are  almost  unanimously  of  the 
opinion  that  the  law  now  governing  employer  and  employe,  with  respect  to  in¬ 
juries  done  to  the  latter,  in  hazardous  industrial  occupations,  is  unjust  to  both 
employer  and  employe  and  £  source  of  unfair  oppression  to  the  employer  and 
a  cause  of  unmerited  hardship  to  the  employe. 

Many  suggestions  have  been  made  as  to  a  remedy,  but  the  Commission  is 
strongly  of  the  opinion  that  the  industry  itself  should  bear  the  burden  and  not 
the  employe.  The  industry  now  bears  the  burden  of  the  wearing  out  and  destruc¬ 
tion  of  machinery  necessarily  resulting  from  its  use,  and  civilization  now  demands 
that  the'  industry  bear  also  the  burden  of  the  wearing  out  and  destruction  of  the 
efficiency  of  the  human  machines  without  which  the  industry  could  not  survive. 
In  bringing  this  about,  radical  changes  in  the  law  governing  employer  and 
•employe  must  be  made.  When  a  man’s  life  is  lost,  or  his  efficiency  decreased 
through  injury  in  his  employment,  humanity  demands  that  his  dependents  in  case 
of  his  death,  and  he  himself  in  case  of  injury,  shall  be  cared  for.  This  care 
must  be  given  either  by  the  community  at  large,  or  by  the  industry  in  which  he 
was  engaged  when  injured. 

We  have  not  progressed  so  far  in  this  country  that  the  state  will  care  for 
-everybody  except  for  charity’s  sake;  but  as  the  injured  employe  must  be  cared 
for,  and  as  the  ancient  legal  fiction  of  assumption  of  the  risk  in  the  dangerous 
employment  of  modern  industry  is  unjust  to  the  employe,  it  seems  fitting  that 
some  device  spreading  this  burden  throughout  the  whole  industry  shall  be  cre¬ 
ated,  and  the  employer  protected  from  oppression  by  law  suits  and  prolonged 
litigation,  and  the  employer  relieved  from  the  necessity  of  seeking  redress  in 
the  courts  for  loss  of  ability  to  earn  a  livelihood,  of  which  he  has  been  deprived 
by  accident.  Nor  is  this  in  any  sense  charity,  but  only  simple  justice. 

A  change  in  the  law  should  insure  to  the  employe  quick,  practically  imme¬ 
diate  relief  by  way  of  support  and  medical  attendance,  coupled  with  an  assurance 
•of  future  support. 

Some  objection  might  be  made  to  imposing  of  this  obligation  upon  the  in¬ 
dustry,  upon  the  ground  that  the  employe  should  bear  his  share  of  the  burden, 
in  view  of  the  fact  that  such  a  scheme  is  practically  in  the  nature  of  accident 
insurance;  but  it  seems  more  feasible  to  impose  the  whole  burden  upon  industry 
because,  like  all  the  other  losses  growing  out  of  depreciation  in  machinery  and 
in  the  plant  and  other  expenses,  this  added  charge  will  be  taken  care  of  in  the 
prices  obtained  by  the  employer  for  the  products  of  the  industry. 


PLAN  OF  REPORT. 

In  support  of  our  conclusions  in  making  this  report  of  our  investigations 
the  Commission  discuss  briefly  the  following  topics : 

1.  The  present  law  of  Ohio. 

2.  The  laws  of  the  United  States  and  other  States. 

3.  The  operation  of  our  legal  system  and  its  economic  results  together 
with  an  historical  review  of  the  evolution  of  the  common  Law  Defenses  and 
the  displacement  of  action  based  upon  fault  by  the  Social  Remedy  of  Insurance 
against  sickness,  accidents  and  old  age  in  Industrial  Occupation,  in  United 
States  and  foreign  countries. 

4.  Laws  of  the  foreign  countries. 
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5.  The  Report  of  Chief  Investigator  of  the  Commission,  Mr.  Emile  E. 
Watson  and  his  assistant,  William  P.  Harms  and  William  R.  Peacock. 

6.  Our  recommendations  for  immediate  action  and  the  reasons  therefore. 

THE  PRESENT  SYSTEM  OF  EMPLOYERS’  LIABILITY  FOR  INDUS¬ 
TRIAL  ACCIDENTS  IN  FORCE  IN  THE  STATE  OF  OHIO. 

The  system  of  liability  of  employers  in  Ohio,  speaking  generally  is  found 
upon  fault:  That  is  an  employe  who  is  injured  while  employed  can  only  re¬ 
cover  damages  from  his  employer  when  the  jury  finds  that  the  employer  was 
negligent  and  that  his  negligence  caused  the  accident. 

Even  then  he  could  not  recover  in  case: 

1.  The  employee  was  negligent  and  his  negligence  contributed  to  the  cause 
of  the  injury. 

2.  The  negligence  of  a  fellow  workman  caused  the  injury. 

3.  Or  if  he  assumed  that  risk  while  working  when  injured. 

For  injury  due  to  the  inherent  hazards  of  the  employment  and  accidents  due 
to  an  act  of  God  c^r  for  which  the  blame  can  not  be  fixed,  the  employer  is 
not  liable  that  is  the  fundamental  principle  of  our  law,  which  we  inherited 
from  the  Common  Law  of  England,  which  no  statute  in  this  state  has  changed 
until  the  Metzger  and  Norris  Liability  Laws  were  recently  passedr  See  Appen¬ 
dix  VII.  Part  I. 

That  principle  should  be  clearly  fixed  in  mind  because  it  is  the  justice 
and  fairness  of  that  fundamental  theory  and  its  practical  operations  which  this 
report  challenges. 

The  Legal  Relations  of  the  Employer  and  Employees  in  Ohio  are  governed 
by  the  Common  Law  as  modified  by  Statute. 

Although  in  Ohio  we  have  recently  enacted  employees’  Liability  Laws  they 
have  not  changed  the  fundamental  principles 'of  the  common  law  in  this  respect, 
or  greatly  changed  it.  The  legal  relation  of  Employer  and  Employe  at  Common 
Law  in  both  England  and  United  States  prior  to  1837  in  no  way  differs  from 
its  legal  relations  of  a  stranger  and  there  were  no  special  rules  respecting 
Employers’  Liability. 

If  A  was  injured  on  account  of  B’s  neglect  and  not  by  his  own  fault,  B 
was  bound  to  compensate  A  whether  A  was  an  employee  or  not. 

Since  1837  the  Courts  have  made  special  rules  respecting  the  Liability  for 
accidents  in  employment.  The  reason  which  the  Courts  have  assigned  for  this 
special  body  of  judge  made  law  is  that  they  are  exercising  their  duty  in  inter¬ 
preting  the  contract  of  employment.  It  is  therefore  to  be  carefully  noted  that 
this  body  of  purely  judge  made  law  is  about  70  years  old  does  and  not  exist  for 
any  clearly  defined  reasons  of  justice  or  public  welfare. 


THE  COMMON  LAW  SYSTEM  OF  EMPLOYERS’  LIABILITY  AS  IT 

EXISTS  TODAY. 

Today,  at  Common  Law,  the  Employers’  duty  to  his  employee  is  to  use 
ordinary  and  reasonable  care  for  the  safety  of  his  employe  while  he  is  perform¬ 
ing  his  work.  That  duty  includes : 

(a) .  “The  duty  to  provide  a  reasonable  safe  place  to  work. 

(b) .  The  duty  to  provide  reasonably  safe  tools  and  appliances. 

(c) .  The  duty  of  being  reasonably  careful  in  hiring  agents  and  servants  fit 

for  the  work  they  are  to  do. 
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(d).  The  duty  of  providing  suitable  and  reasonable  rules  for  carrying  on 
the  work.” 

If  a  workman  be  injured  by  reason  of  the  failure  of  these  duties  he  may 
recover  from  his  employer  full  compensation  for  his  injuries,  the  amount  of 
damages  to  be  determined  by  a  jury  in  the  usual  legal  proceedings.  Such  a  right 
of  action  is  based  upon  the  negligence  or  fault  of  the  employer,  this  is  the 
fundamental  principle  of  the  present  common  law  system  brought  down  from 
the  common  law  of  England  which  no  statute  in  Ohio  has  changed  up  to  the 
present  time. 

The  employer  has  however  certain  defenses  to  any  action  brought  at  common 
law  as  it  now  exists  by  an  employee  who  has  been  injured  in  the  due  course  of 
his  employment,  and  which  constitute  a  special  body  of  so-called  judge  made  law . 

(a) .  The  defense  of  contributory  negligence. 

“Contributory  Negligence  is  the  negligence  of  a  servant  which  is  a  con¬ 
tributing  and  proximate  cause  of  his  injury,  and  the  burden  is  upon  the  employe 
in  any  action  for  compensation  for  injuries  received  to  prove  not  only  the  neg¬ 
ligence  of  the  employer,  but  that  he  himself  was  exercising  ordinary  care  and 
was  free  from  negligence,  directly  contributing  to  the  injury.” 

The  employee  therefore  injured  by  his  employers  neglect  is  placed  in  the  same 
position  as  a  stranger  so  injured. 

(b) .  The  Fellow  Servant  Rule. 

“The  Fellow  Servant  Rule,  as  announced  in  the  earlier  decision  of  our 
Supreme  court,  precludes  the  recovery  by  one  servant  for  any  injury  occasioned 
by  the  negligence  of  another  engaged  in  the  same  general  business,  if  there  had 
been  ordinary  care  and  diligence  observed  by  the  master  in  the  selection  of  servants,” 
C.  C.  &  I.  C.  R.  Co.  vs.  Troesch,  68  III.  545. 

This  fellow  servant  rule  is  a  special  rule  which  applies  only  to  the  status 
of  employment,  which  was  created  by  a  decision  by  Lord  Abinger  in  England 
in  the  Court  of  Exchequer  in  1837,  in  the  case  of  Priestly  v.  Fowler,  3  M.  & 
W.  I.,  and  finally  settled  in  England  by  the  House  of  Lords  in  1858  in  Barston- 
hill  Coal  Co.  v.  Reid  (3  Macq.  House  of  Lords  Cases,  266).  It  was  followed 
in  Ohio. 

See  also  the  case  of  Murray  v.  South  Carolina  Ry.  Co.,  McMullens  Law, 
385,  where  the  question  was  raised  in  South  Carolina  in  1837  and  decided 
against  the  employe. 

The  Priestly  case,  decided  by  Lord  Abinger,  was  not  a  case  of  injury  in 
a  hazardous  employment  such  as  a  factory  or  a  railroad,  but  a  simple  case  where 
a  butcher’s  helper  was  injured  by  a  wagon  driver  hired  by  the  same  employer. 
The  Judge  regarded  it  a  hardship  to  hold  the  butcher  liable  for  the  injury  which 
had  no  real  relation  to  any  fault  of  his,  the  butcher,  because  the  helper  could 
have  guarded  against  the  injury  as  well  as  the  butcher.  This  hardship  appealed- 
to  Lord  Abinger  and  he  decided  in  favor  of  the  butcher. 

Lord  Abinger’s  opinion  reads  as  follows : 

“It  is  admitted  that  there  is  no  precedent  for  the  present  action  by  a  servant 
against  a  master.  We  are,  therefore,  to  decide  the  question  upon  general  prin¬ 
ciples,  and  in  doing  so  we  are  at  liberty  to  look  at  the  consequences  of  a  decision 
the  one  way  or  the  other. 

“If  the  matter  be  liable  to  the  servant  in  this  action  the  principle  of  that 
liability  will  be  found  to  carry  up  to  an  alarming  extent.  He  who  is  responsible 
by  his  general  duty,  or  by  the  terms  of  his  contract  for  all  the  consequences 
of  negligence  in  a  matter  in  which  he  is  the  principal,  is  responsible  for  the 
negligence  of  all  his  inferior  agents.  If  the  owner  of  the  carriage  is  therefore 
responsible  for  the  sufficiency  of  his  carriage  to  his  servant,  he  is  responsible  for 
15 
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the  negligence  of  his  coachmaker,  or  his  harnessmaker  or  his  coachman.  The 
footman,  therefore,  who  rides  behind  the  carriage,  may  have  an  action  against 
his  master  for  a  defect  in  the  carriage,  owing  to  the  negligence  of  the  coach- 
maker  or  for  a  defect  in  the  harness,  arising  from  negligence  of  the  harnessmaker, 
or  for  drunkenness,  negligence  or  want  of  skill  in  the  coachman;  nor  is  there 
any  reason  why  that  principle  should  not,  if  applicable  in  this  class  of  events, 
extend  to  many  others.  The  master,  for  example,  would  be  liable  to  the  servant 
for  the  negligence  of  the  chambermaid,  for  putting  him  into  a  damp  bed;  for 
that  of  the  upholsterer  for  sending  him  a  crazy  bedstead,  whereby  he  was  made 
to  fall  down  while  asleep  and  injured  himself;  for  the  negligence  of  the  cook 
in  not  properly  cleaning  the  copper  vessels  used  in  the  kitchen ;  of  the  butcher,  in 
supplying  the  family  with  meat  of  a  quality  injurious  to  the  health;  of  a  builder 
for  a  defect  in  the  foundation  of  the  house,  whereby  it  fell  and  injured  both 
the  master  and  the  servant  by  the  ruins. 

“The  inconvenience,  not  to  say  the  absurdity,  of  these  consequences  afford 
a  sufficient  argument  against  the  application  of  this  principle  to  the  present  case. 
But,  in  truth,  the  mere  relation  of  the  master  and  the  servant  never  can  imply 
an  obligation  on  the  part  of  the  master  to  take  more  care  of  the  servant  than 
he  may  reasonably  be  expected  to  do  of  himself.  He  is  no  doubt  bound  to  provide 
for  the  safety  of  his  servant,  in  the  course  of  his  employment,  to  the  best  of  his 
judgment,  information  and  belief.  The  servant  is  not  bound  to  risk  his  safety 
in  the  service  of  his  master,  and  may,  if  he  thinks  fit,  decline  any  service  in 
which  he  reasonably  apprehends  injury  to  himself;  and  in  most  of  the  cases  in 
which  danger  may  be  incurred,  if  not  at  all,  he  is  just  as  likely  to  be  acquainted 
with  the  probability  and  extent  of  it  as  the  master.” 

ASSUMPTION  OF  RISK. 

(c).  As  Defense  of  Assumption  of  risk. 

The  so-called  Assumption  of  Risk  rule  is  closely  related  to  the  Fellow 
Servant  rule,  the  former  rule  really  embracing  the  latter.  This  principle,  which 
is  now  established  in  the  law  beyond  the  reach  of  controversy,  is  that  every  risk 
which  an  employment  still  involves  after  a  master  has  done  everything  that  he 
is  bound  to  do  for  the  purpose  of  securing  the  safety  of  his  servants  (including 
the  employment  of  other  servants)  is  assumed,  as  a  matter  of  law,  by  each  of 
those  servants.  The  risks  which  are  thus  considered  to  have  been  assumed,  are 
those  which  are  commonly  described  as  “ordinary.”  It  is  the  settled  doctrine  of 
the  law  that  the  servant  may  reasonably  be  presumed  to  foresee  that  he  will  be 
exposed  to  the  ordinary  risks  of  the  business  in  which  he  engages,  but  that  he 
ought  to  be  charged  with  anticipating  the  consequences  of  risks  of  an  extraor¬ 
dinary  character.  (Samuel  A.  Harper.) 

The  courts  are  wont  to  say  that  there  is  an  “assumption”  of  the  risk,  or 
an  “implied  contract,”  however,  in  the  average  case  and  that  is  merely  a  formu¬ 
la  of  words  which  the  rule  of  law  happens  to  take.  Even  in  dangerous  employ¬ 
ments  there  is  usually  no  contract  between  the  employer  and  the  workman 
concerning  the  risk. 

In  most  states  there  is  a  duty  placed  by  statute  upon  workmen  to  support 
their  wives  and  children.  Hazard  of  an  employment  does  not  fix  the  price  of 
wages,  they  are  fixed  by  competition. 

The  common  law  system  of  Employers’  Liability  has  been  developed  along 
the  same  lines  in  the  United  States  and  Great  Britain,  during  the  period  in 
which  modern  manufacturing  in  Austria  with  its  factory  system  was  replacing 
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hand  labor.  It  has  been  well  said  that  “the  development  has  been  profoundly 
influenced  by  the  belief  of  the  courts  that  the  necessity  of  profit  in  industrial 
enterprises  demanded  protection  even  at  the  expense  of  damage  to  certain  indus¬ 
tries. 

PRESIDENT  ROOSEVELT’S  MESSAGE. 

“The  recent  decision  of  the  Supreme  Court  in  regard  to  the  Employers’ 
Liability  Act,  the  experience  of  the  Interstate  Commerce  Commission  and  of  the 
Department  of  Justice  in  enforcing  the  interstate  commerce  and  anti-trust  laws  and 
the  gravely  significant  attitude  toward  the  law  and  its  administration  recently 
adopted  by  certain  head  of  great  corporation,  render  it  desirable  that  there 
should  be  additional  legislation  as  regards  certain  of  the  relation  between  labor 
and  capital,  and  between  the  great  corporations  and  the  public. 

“The  Supreme  Court  has  decided  the  Employers’  Liability  Law  to  be  uncon¬ 
stitutional  because  its  terms  apply  to  employees  engaged  wholly  in  interstate 
commerce  as  well  as  to  employees  engaged  in  interstate  commerce.  By  a  sub¬ 
stantial  majority  the  court  holds  that  the  Congress  has  power  to  deal  with  the 
question  in  so  far  as  interstate  commerce  is  concerned. 

“As  regards  the  Employers’  Liability  Law,  I  advocate  its  immediate  reenactment, 
limiting  its  scope  so  that  it  shall  apply  only  to  the  class  of  cases  as  to  which 
the  court  says  it  can  constitutionally  apply,  but  strengthening  its  provision  within 
this  scope.  Interstate  employment  being  thus  covered  by  an  adequate  national 
law,  the  field  of  interstate  employment  will  be  left  to  the  action  of  the  several 
states.  With  this  clear  definition  of  responsibility  the  states  will  undoubtedly 

give  to  the  performance  of  their  duty  within  their  field  the  consideration  the 

importance  of  the  subject  demands. 

“I  also  very  urgently  advise  that  a  comprehensive  act  be  passed  providing 
for  compensation  by  the  government  to  all  employees  injured  in  the  government 
service.  Under  the  present  law  an  injured  workman  in  the  employment  of  the 
government  has  no  remedy,  and  the  entire  burden  of  the  accident  falls  on  the 
hapless  man,  his  wife,  and  his  young  children.  This  is  an  outrage.  It  is  a 

matter  of  humiliation  to  the  nation  that  there  should  not  be  on  our  statute  books 

provision  to  meet  and  partially  to  atone  for  cruel  misfortune  when  it  comes  upon 
a  man  through  fault  of  his  own  while  faithfully  serving  the  public.  In  no  other 
prominent  industrial  country  in  the  world  could  such  gross  injustice  occur — for 
almost  all  civilized  nations  have  enacted  legislation  embodying  the  complete 
recognition  of  the  principle  which  places  the  entire  trade  risk  for  industrial  acci¬ 
dents  (excluding,  of  course,  accident  due  to  willful  misconduct  by  the  em¬ 
ployee)  on  the  industry  as  represented  by  the  employer  which  in  this  case  is  the 
government.  In  all  of  these  countries  the  principle  applies  to  the  government  just 
as  much  as  to  the  private  employer.  Under  no  circumstances  should  the  injured 
employee  or  his  surviving  dependents  be  required  to  bring  suit  against  the  gov¬ 
ernment,  nor  should  there  be  the  requirement  that  in  order  to  insure  recovery 
negligence  in  some  form  on  the  part  of  the  government  should  be  shown.  Our 
proposition  is  not  to  confer  a  right  of  action  upon  the  government  employee, 
but  to  secure  him  suitable  provision  against  injuries  received  in  the  course  of  his 
employment.  The  burden  of  the  trade  risk  should  be  placed  upon  the  government. 
Exactly  as  the  working  man  is  entitled  to  his  wages,  so  he  should  be  entitled  to 
indemnity  for  the  injuries  sustained  in  the  natural  course  of  his  labor.  The  rates 
of  compensation  and  the  regulations  for  its  payment  should  be  specified  in  the 
law,  and  the  machinery  for  determining  the  amount  to  be  paid  should  in  each 
case  be  provided  in  such  manner  that  the  employee  is  properly  represented  with¬ 
out  expense  to  him.  In  other  words,  the  compensation  should  be  paid  auto¬ 
matically,  while  the  application  of  the  law  in  the  first  instance  should  be  vested 
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in  the  Department  of  Commerce  and  Labor.  The  law  should  apply  to  all  labor¬ 
ers,  mechanics,  and  other  civilian  employees  of  the  government  of  the  United 
States,  including  those  in  the  service  of  the  Panama  Canal  Commission,  and 
of  the  insular  governments. 

“The  same  broad  principle  which  should  apply  to  the  government  should 
ultimately  be  made  applicable  to  all  private  employers.  Where  the  nation  has 
the  power  it  should  enact  laws  to  this  effect.  Where  the  state  alone  have  the 
power  they  should  enact  the  laws.  It  is  to  be  observed  that  an  employers’  liability 
law  does  not  really  mean  mulcting  employers  in  damages.  It  merely  throws 
upon  the  employer  the  burden  of  accident  insurance  against  injuries  which  are 
sure  to  occur.  It  required  him  either  to  bear  or  to  distribute  through  insurance 
the  loss  which  can  readily  be  borne  when  distributed,  but  which,  if  undistributed, 
bears  with  frightful  hardship  upon  the  unfortunate  victim  of  accident.  In  theory, 
if  wages  were  always  freely  and  fairly  adjusted,  they  would  always  include  an 
allowance  as  against  the  risk  of  injury,  just  as  certainly  as  the  rate  of  interest 
for  money  includes  an  allowance  for  insurance  against  the  risk  of  loss.  In 
theory,  if  employees  were  all  experienced  business  men,  they  would  employ  that 
part  of  their  wages  which  is  received  because  of  the  risk  of  injury  to  secure 
accident  insurance.  But  as  a  matter  of  fact,  it  is  not  practical  to  expect  that 
this  will  be  done  by  the  great  body  of  employees.  An  Employers’  liability  law 
makes  it  certain  that  it  will  be  done,  in  effect,  by  the  employer,  and  it  will  ulti¬ 
mately  impose  no  real  additional  burden  upon  him.” 

In  his  annual  message  of  January  1,  1909,  to  the  Legislature,  Governor 
Hughes,  said: 

“I  believe  that  it  would  be  salutary  to  go  further  in  accordance  with  the  prin¬ 
ciples  which  have  been  announced  in  some  other  jurisdiction  and  in  the  case  of 
injuries  sustained  by  adults  by  reason  of  conditions  created  or  permitted  in  vio¬ 
lation  of  the  labor  law  to  preclude  a  defense  upon  the  ground  of  the  assumption 
of  risk  by  the  employee.  This  would  be  an  appropriate  penalty  for  an  infringe¬ 
ment  of  the  statute  and  secure  the  protection  which  the  statute  is  designed  to 
afford  by  requiring  suitable  safeguards  against  the  risks  that  are  incident  to  the 
employment.  Our  statute  should  make  this  policy  clear  in  appropriate  terms. 

“I  also  recommend  that  provision  be  made  for  special  and  expert  inquiry  into 
the  question  relating  to  employers’  liability  and  compensation  for  workmen’s 
injuries.  Our  present  methods  are  wasteful  and  result  in  injustice.  Numbers  of 
negligence  cases  are  prosecuted  upon  a  basis  which  gives  attorneys  a  high  per¬ 
centage  of  recoveries.  Only  a  small  percentage  of  the  premiums  paid  for  insur¬ 
ance  against  liability  is  devoted  to  payment  of  losses.  .  As  a  result  the  workmen 
do  not  receive  proper  compensation  and  employers  pay  large  amounts  that  do  not 
reach  them.  There  are  constitutional  restrictions  which  stand  in  the  way  of  some 
of  the  remedies  which  have  been  devised  in  other  countries;  but  the  subject 
should  be  thoroughly  examined  to  the  end  that  the  present  waste  and  injustice 
should  be  mitigated  to  the  fullest  extent  that  may  be  found  to  be  at  once  prac¬ 
ticable  and  consistent  with  provisions  of  our  fundamental  law.” 

*  >jc  4c  *  *  * 

In  the  last  ten  years  the  conclusion  has  been  slowly  but  surely  generating  in 
the  public  mind  that  present  conditions  as  to  the  employers’  liability  are  intolerable. 
We  are  firmly  of  the  opinion  that  the  time  has  come  for  the  enactment  of  laws 
on  this  subject  which  shall  be  at  least  the  first  step  to  a  satisfactory  solution  of 
the  difficulties  of  our  present  system. 

That  this  problem  is  one  which  must  be  solved  by  the  state  governments  is 
entirely  clear.  The  scope  of  the  jurisdiction  of  the  federal  government  is  limited 
by  the  constitution  practically  to  regulation  of  its  own  liability  as  an  employer 
and  the  liability  of  employees  engaged  in  interstate  commerce. 
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THE  EMPLOYERS’  LIABILITY  ACT. 

(Norris  Act.) 

In  regard  to  the  Fellow  Servant  rule,  the  negligence  of  a  fellow  servant  who 
is  an  agent,  foreman,  inspector  or  superior  person  is  made  the  negligence  of 
the  employer.  The  statute  enlarges  the  number  of  vice-principals  and  largely 
reduces  the  effect  of  the  defense,  thereby  greatly  increasing  the  scope  of  the 
right  of  the  plaintiff  to  recover. 

The  defense  of  contributory  negligence  is  modified  in  all  cases  and  there 
is  introduced  the  doctrine  of  contributory  negligence  similar  to  that  provided  in 
the  Federal  Act,  Part  I,  Appendix  78.  Contributory  negligence  is  not  a  bar 
to  recovery  where  the  workman’s  contributory  negligence  is  slight  and  the  negli¬ 
gence  of  his  employer  is  gross  in  comparison.  But  the  damages  shall  be  dimin¬ 
ished  by  the  jury  in  proportion  to  the  amount  of  negligence  attributable  to  such 
workman. 

In  case  minors  are  employed  in  violation  of  the  statutes,  the  defenses  of 
contributory  negligence  and  assumption  of  the  risk  are  taken  away  from  the 
employer,  but  he  may  show  by  way  of  defense  any  fraud  or  misrepresentation 
made  by  such  employe. 

The  statute  fixes  the  maximum  amount  of  recovery  in  case  of  death  to 
workmen  in  the  course  of  his  employment  who  leaves  a  widow  and  one  or  more 
minor  children,  at  $12,000,  and  in  case  the  action  shall  be  brought  for  the  exclu¬ 
sive  benefit  of  the  wife,  or  husband,  and  children,  or  if  there  be  neither  of  them, 
then  of  the  parents  and  next  of  kin  of  the  person  whose  death  was  so  caused, 
then  the  maximum  amount  of  damages  recoverable  shall  not  exceed  $10,000. 

The  general  effect  of  the  Liability  Laws  of  Ohio  is  to  largely  remove  the 
effect  of  all  of  the  common  law  defenses  and  to  correspondingly  increase  the 
scope  of  the  workmen’s  cause  of  action  in  all  cases  where  the  injured  workmen 
can  prove  his  employer  at  fault.  In  these  cases  the  Norris  Act  has  had  the  effect 
of  increasing  recoveries  in  case  of  married  men  killed  16%  (Part  I,  page  xxxvii.) 

But  in  all  cases  where  the  injured  workman  can  not  prove  that  his  injury 
was  caused  by  the  negligence  of  his  employer  the  act  has  no  effect  in  recoveries. 
The  best  statistical  results  show  that  the  causes  of  injuries  to  workmen  are  not 
attributable  to  their  employers  in  to  exceed  20%  of  the  accidents.  That  in 
less  than  80%  of  all  accidents  to  workingmen,  there  is  no  remedy  at  all  at  law. 

THE  LABOR  LAW. 

The  Common  Law  imposes  the  duty  on  the  employer  to  use  reasonable  care 
toward  his  workmen.  This  is  the  definition  found  in  the  opinions  of  the  courts 
in  charging  the  jury  on  the  duties  of  the  employers  to  their  workingmen  under 
our  statutes,  and  yet  that  is  a  very  vague  test.  What  is  due  care?  What  degree 
of  care  would  a  reasonably  careful  man  use  under  the  circumstances? 

Workmen  and  employers  have  different  standards  of  what  is  due  care.  The 
facts  are  presented  to  the  juries  long  after  the  accident  happened  and  they  have 
often  a  very  vague  idea  of  what  due  care  prescribes. 

The  Labor  Law  of  Ohio  has,  since  the  act  entitled:  “An  act  to  create  a 
better  sanitary  conditions  in  workshops  and  factories  where  dust  creating  machin¬ 
ery  is  used,”  was  passed  in  1896,  has  been  greatly  added  to.  Many  important  acts 
have  been  passed  which  prescribe  standard  and  methods  of  safeguarding  work 
in  certain  employments  to  which  the  employer  must  conform. 

The  law  restricts  the  use  of  scaffolds,  requires  various  protective  devices 


22 


REPORT  OF  THE 


and  gives  the  Inspector  of  Workshops  and  Factories  power  to  take  steps  to 
compel  compliance  with  order  for  the  safety  of  workmen. 

However,  the  inspector  claims  that  the  penalties  provided  for  the  violation 
of  the  statutes  are  insufficient  and  the  commission  believes  that  they  are  not 
adequate  in  most  cases.  The  Labor  Law  provides  for  instance  that  machinery 
shall  be  guarded,  that  frogs  shall  be  blocked,  that  belt  shifters  shall  be  used 
and  that  mines  shall  be  timbered  and  timber  in  abundance  be  left  at  the  place  to 
be  used. 

The  effect  of  the  requirements  of  the  Labor  Law,  so  far  as  they  go,  is  to 
fix  definite  standards  and  define  specific  duties  for  the  employer  beyond  and  in 
addition  to  his  common  law  duty  to  use  due  care.  They  should,  and  often  do 
raise  and  make  certain  the  standard  of  care  of  an  employer.  The  Law  is  that  in 
case  the  employers  violate  any  requirement  of  the  Labor  Law  and  an  employe 
is  injured  thereby  that  is  prima  facie  evidence  which  the  injured  workman  has 
an  action  against  his  employer  and  can  recover  damages  unless  he  is  barred  by 
the  employers’  common  law  defense  as  modified  by  the  Norris  Act  and  Metzger 
Bill. 


.  LAW  OF  EMPLOYERS’  LIABILITY  IN  OTHER  STATES.1 

Speaking  generally  and  broadly,  the  common  law  of  employers’  liability  in 
all  the  other  states  is  about  the  same  as  the  common  law  of  New  York,  and  the 
New  York  employers’  Liability  Act  is  about  the  same  as  similar  acts  in  other 
manufacturing  states.* * 

The  following  states  have  by  statute  abrogated  the  defense  of  fellow  ser¬ 
vant  either  by  general  statute  or  in  particular  industries  (usually  as  to  rail¬ 
roads)  : 

Arkansas,  Colorado,  Florida,  Georgia  (since  1855),  Iowa,  Kansas,  Minne¬ 
sota,  Missouri,  Montana,  Nebraska,  Nevada,  North  Carolina,  North  Dakota, 
Oklahoma,  South  Dakota,  Texas,  Wisconsin.  The  Colorado  statute  is  the  most 
striking  example  of  this  class  since  it  completely  eliminates  the  defense  of  fellow 
servant  in  every  employment.f 

In  the  following  states  the  defense  of  fellow  servant  is  modified  without 
being  abrogated. 

California,  Mississippi,  Maryland,  Ohio,  Oregon,  South  Carolina,  Utah,  Vir¬ 
ginia. 

Tn  some  or  all  of  the  states  named  modifications  of  the  common  law  have 
been  adopted  along  the  following  lines  (by  statutes  or  by  decision  as  to  the 
common  law)  : 

(1)  Adopting  the  doctrine  of  comparative  negligence  which  has  always  been 
the  rule  and  common  law  in  certain  states  like  Georgia  and  in  admiralty  cases  in 
the  Federal  Courts. 

(2)  Changing  the  burden  of  proof  of  contributory  negligence  which  has 
always  been  from  the  plaintiff  to  the  defendant,  as  has  always  been  the  rule 
in  the  Federal  Courts  and  some  states. 

(3)  Taking  away  the  defense  of  assumption  of  risks  when  the  risk  assumed 
was  caused  by  the  fault  or  negligence  of  the  employer. 


1See  Report  of  New  York  Commission,  p.  16,  with  additions  of  slight  cor¬ 
rections. 

*The  best  available  summary  of  the  laws  of  the  other  states  appears  in  the 
Bulletin  of  the  United  States  Bureau  of  Labor,  No.  74,  of  January,  1908. 

JThis  statute  has  been  upheld  as  constitutional  in  Vindicator  Min.  Co.  v. 
Firstbrook  36  Colo.  498. 
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With  certain  exceptions  (see  pp.  infra)  then  all  these  statutory  changes  in 
the  several  states  have  simply  tended  to  modify  the  present  common  law  system, 
but  have  never  disturbed  the  cardinal  doctrine  that  the  employer  is  liable  only 
when  he  is  at  fault.  It  is  quite  impossible  to  analyze  exactly  the  effect  of  any 
of  these  changes  in  the  law  made  by  the  several  states.  The  liability  and  acci¬ 
dent  insurance  rates  in  the  several  states  vary  from  so  many  causes  that  they 
are  no  criteria  of  the  effect  of  these  changes  in  the  laws,  and  there  are  no  author¬ 
itative  data  as  to  what  proportion  of  accident  cases  are  won  by  the  fellow-servant 
defense,  or  what  proportion  of  accidents  are  caused  by  carelessness  of  the  fellow 
servant,  though  it  will  appear  later  in  the  report  that  the  proportion  of  accidents 
where  these  defenses  of  the  employer  are  important,  are  much  fewer  than  is 
generally  supposed. 

FEDERAL  LAWS.1 

It  is  not  commonly  appreciated  how  much  consideration  has  been  given  by 
Congress  in  recent  sessions  to  the  question  of  employers’  liability  nor  how  ad¬ 
vanced  is  our  national  legislation.  In  1907-1908  two  very  important  acts  were 
passed.  The  first  (Part  I,  Appendix  78)  covers  only  the  liability  of  interstate 
commerce  carriers  to  employes  engaged  in  such  commerce.  It  was  passed  after 
a  previous  law  on  the  same  topic  had  been  held  unconstitutional.  In  brief,  that 
law  places  upon  the  employer  the  liability  to  compensate  the  employe  for  all 
damages  due  in  whole  or  in  part  to  negligence  or  failure  of  duty  of  the  employer, 
as  at  common  law  before  a  jury,  and  also  takes  away  two  of  the  employers’ 
common  law  defenses  and  modifies  the  third.  Thus,  the  act  provides  that  con¬ 
tributory  negligence  of  the  employe  shall  not  bar  the  action,  but  the  damages 
shall  be  decreased  by  the  jury  in  proportion  to  the  negligence.  It  requires  very 
little  legal  experience  to  make  certain  that  the  defenses  of  contributory  negligence 
will  be  seriously  damaged  by  that  provision.  The  same  law  in  terms  takes  away 
the  defenses  of  assumption  of  risk  and  fellow  servant.  The  same  law  provides 
that  any  contract  to  limit  liability  is  illegal  and  void. 

Chapter  226  of  the  Laws  of  the  United  States,  1907-08,  provides  that  any 
artisan  or  workman  of  the  government  injured  in  its  employ  shall  receive  one 
year’s  salary  unless  he  can  sooner  resume  work,  provided,  however,  that  no  com¬ 
pensation  shall  be  paid  when  the  injury  results  from  the  workman’s  negligence 
or  misconduct,  nor  unless  such  injury  continues  for  more  than  fifteen  days.  In 
case  of  death  the  law  provides  for  the  same  payment  to  dependents.  The  admin¬ 
istration  of  the  law  rests  on  the  Secretary  of  Commerce  and  Labor.  The  law  is 
reprinted  in  Part  I,  Appendix  79. 

The  federal  law  as  to  interstate  commerce  carriers  is  not  important,  as 
showing  an  attempt  to  solve  the  problem  of  employers’  liability  along  lines  which 
had  been  generally  approved  by  organized  labor  up  to  the  time  of  the  appoint¬ 
ment  of  this  commission,  and  also  as  marking  out  a  certain  class  of  employes 
covered  by  that  law  who  are,  at  the  moment  in  a  more  favorable  position  in 
case  of  accident  than  workmen  not  engaged  in  interstate  commerce.  This  law, 
adopted  by  Congress  after  full  investigation,  is  more  sweeping  than  any  statute 
on  the  subject  in  any  of  the  states.  It  is  further  notable  in  that  it  goes  to  the 
extreme  limit  in  favor  of  the  workingmen  that  any  law  can  go  which  is  based 
on  the  fault  of  the  employer.  There  has  not  as  yet  been  an  opportunity  to  see 
how  the  law  works  in  practice,  how  far  it  aids  the  workman  or  how  much  it 
costs  the  employer,  nor  has  its  constitutionality  been  authoritatively  determined.* * 


^ee  Report  of  the  Commissioner  of  New  York,  p.  16. 

*The  act  was  held  unconstitutional  by  the  Supreme  Court  of  Connecticut, 
Hoxie,  v.  N.  Y.,  N.  Y.,  etc.,  R.  R.  Co.,  73  Atlantic  Rep.  754,  see  also  Watson  v. 
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STATUTES  OF  MARYLAND,  PENNSYLVANIA,  NEBRASKA,  MONTANA 

AND  OREGON. 

Four  statutes  deserve  mention  in  this  connection — because  they  imposed  lia¬ 
bility  on  a  basis  different  from  fault  of  the  employer. 

THE  MARYLAND  WORKMEN’S  COMPENSATION  ACT. 

This  act  (Chap.  1B9,  Maryland  Acts  of  Assembly,  1902)  made  employers 
operating  any  coal  or  clay  mine,  quarry,  steam  or  street  railroad,  and  any  town, 
city,  or  county  constructing  any  sewer,  excavation  or  other  physical  structure,  or 
the  contractors  for  any  such  town,  city,  or  county,  liable  for  the  death  of  an 
employe  through  negligence  of  the  employer  or  of  any  fellow  servant,  but  pro¬ 
vided  that  employers  might  escape  this  liability  by  payments  to  the  State  Insurance 
Commissioner  of  a  certain  sum  per  employe,  such  amount  to  be  paid  one-half 
by  the  employer  and  one-half  to  be  deducted  from  the  wages  of  the  employe. 
In  the  event  of  death  of  the  employe,  $1,000  was  payable  to  the  dependents  by 
the  Insurance  Commissioner.  The  law  contains  other  provisions  giving  complete 
powers  of  administration  to  the  Insurance  Commissioner. 

The  act  was  in  force  from  July  1,  1902,  to  April  28,  1904.  In  1904,  in  the 
case  of  Franklin  v.  United  Railways  and  Electric  Co.  of  Baltimore,  it  was  de¬ 
clared  unconstitutional  by  the  Court  of  Common  Pleas  of  Baltimore  City  (opinion 
not  reported  in  official  reports)  on  the  ground  that  the  act  attempted  to  vest 
judicial  powers  in  the  Commissioner  of  Insurance.  No  appeal  was  taken  and 
the  accounts  of  the  fund  were  closed.  Only  a  few  payments  were  made  under 
the  act,  and  no  public  attention  was  attracted.  (The  act  and  its  operation  and  the 
opinion  of  the  Court  of  Common  Pleas  appear  in  part  in  the  Quarterly  Journal 
of  Economics.  August,  1902,  p.  591,  and  February,  1905,  p.  320,  in  articles  by 
G.  E.  Barnett.) 

THE  PENNSYLVANIA  MINING  LAW.1 

The  second  was  a  statute  of  Pennsylvania  passed  in  1891  (P.  L.  Ch.  176), 
which,  speaking  broadly,  imposed  upon  mine  owners  compulsory  requirements  of 
mine  operation  in  accordance  with  orders  of  inspectors  chosen  by  the  state  (though 
paid  by  the  mine  owners)  and  made  the  mine  owners  responsible  for  the  acts 
of  such  state  elected  inspectors.  The  law  was  held  unconstitutional  in  that  regard 
in  a  forceful  opinion  which  gives  due  regard  to  the  property  rights  of  coal 
owners  in  Pennsylvania,  but  rather  scant  consideration  to  the  question  of  the 
real  scope  o-f  the  police  power.  Durkin  v.  Kingston  Coal  Co.,  171  Pa.  St.  193,  199. 

THE  NEBRASKA  STATUTE. 

Chapter  72,  Art.  1,  3  of  the  compiled  laws  of  Nebraska  reads  as  follows: 

“Every  railroad  company,  as  aforesaid,  shall  be  liable  for  all  dam¬ 
ages  inflicted  upon  the  person  of  passengers  while  being  transported  over 
its  road,  except  in  cases  where  the  injury  done  arises  from  the  criminal 
negligence  of  the  person  injured,  or  where  the  injury  complained  of  shall 


St.  Lousk,  160  Fed.  642,  but  in  view  of  the  decision  of  the  Supreme  Court  of 
the  United  States,  in  the  Employers’  Liability  Cases,  207  U.  S.  463,  it  seems 
clear  that  the  only  real  question  of  constitutionality  lies  in  the  question  of  the 
extent  of  the  powers  of  Congress  over  State  matters.  It  is  in  regard  to  this 
»ct  that  the  message  quoted  at  p.  7,  supra,  was  sent  by  President  Roosevelt. 

^ee  Report  of  the  Commission  of  New  York,  p.  17. 
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be  the  violation  of  some  express  rule  or  regulation  of  said  road  actually 

brought  to  his  or  her  notice.” 

Obviously  this  statute,  while  not  dealing  with  employes,  creates  a  tort  liability 
not  based  on  fault  for  a  particular  portion  of  the  community,  and  as  such  is 
notable. 

The  statute  has  been  repeatedly  upheld  by  the  Nebraska  courts  and  also 
by  the  Supreme  Court  of  the  United  States  in  Chicago,  R.  I.,  etc.,  Ry.,  Co.  v. 
Zernecke,  183  U.  S.  582  (followed  183  U.  S.,  589,  590;  187  U.  S.  638).  The 
decision  of  the  Supreme  Court,  while  using  language  of  doubtful  meaning  as  to 
whether  or  not  fault  is,  in  general,  a  necessary  basis  for  new  tort  liability,  calls 
attention  to  the  fact  that  such  liability  without  fault  was  known  to  the  common 
law,  e.  g.,  the  law  of  demands,  the  liability  of  ships  in  admiralty,  the  liability 
of  the  husband  for  torts  of  the  wife,  and  the  liability  as  an  extension  of  the 
common  carriers’  obligation  of  insurance.  The  Supreme  Court  points  out  that 
the  railroad  accepted  the  burden  of  this  liability  by  its  inc&rporation  under  the 
laws  of  Nebraska.  The  case,  therefore,  while  of  great  interest,  is  hardly  con¬ 
clusive  on  the  question  before  the  court. 

THE  MONTANA  MINING  ACT.1 

The  fourth  act  is  the  recent  law  of  Montana  which — very  roughly — tries  to 
put  in  force  bodily,  the  example  of  European  experience. 

The  Montana  Act  (Chaper  67,  Laws  of  1909,  page  81)  in  effect  creates  a 
state  accident  fund  for  relief  of  workmen  or  in  or  around  coal  mines,  and  coal 
washers,  except  office  employes.  It  provides  a  special  tax  on  employers  in  coal 
mines  of  one  cent  per  ton  on  coal  mined  and  shipped,  and  a  special  deduction 
from  wages  of  all  such  employes  of  one  per  cent,  of  gross  monthly  earnings. 
The  fund  so  accumulated  is  to  be  invested  by  the  state  auditor,  who  shall  pay  to 
the  dependents  (not  foreigners)  of  each  miner  killed  in  the  course  of  employ¬ 
ment  the  sum  of  $3,000.  Miners  permanently  disabled  draw  from  the  fund  $1 
per  day.  Loss  of  limb  or  eye  shall  be  paid  $1,000  in  addition.  Acceptance  of  these 
benefits  bars  all  right  of  action  against  employers  who  have  paid  the  tax. 

This  act,  which  appears  in  full  in  Part  I,  Appendix  43,  is  remarkable  in 
that  it  is  the  first  legislation  passed  in  the  United  States  applicable  to  private 
employers  attempting  to  make  the  payment  of  trade  hazards  a  state  function. 

The  Montana  Act  as  a  whole  seems  not  applicable  to  New  York,  but  it  is 
noteworthy  in  several  ways,  first,  in  its  acceptance  of  the  principle  of  contribution 
between  the  employer  and  employe,  second,  in  the  fact  that  it  attempts  to  care 
for  only  the  permanent  and  fatal  accidents,  and  not  for  the  temporary  ones. 
And  it  is  wisely  or  likewise  remarkable  in  being  the  first  legislative  act  where 
the  liability  to  pay  is  based  on  the  hazard  of  a  particular  employment.  Unless 
coupled  with  most  stringent  laws  as  to  protection  and  avoidance  of  accident  the 
act  seems  to  provide  no  incentive  to  care  on  the  part  of  workman  and  employer. 
Under  this  act,  the  careless  workmen  and  the  careful  one  pay  alike  from  their 
salaries  to  the  fund,  and  are  paid  alike  in  case  of  accident.  And  the  careful  and 
the  careless  employer  are  taxed  alike.  The  system  is  particularly  inelastic  in  that 
regard. 


*See  Report  of  the  Commission  of  New  York,  p.  18. 
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HISTORICAL  REVIEW  OF  EUROPEAN  PLANS  OF  INSURANCE 
AGAINST  ACCIDENTS  TO  WORKING  MEN  AND  THE  PRACTICAL 
OPERATION  OF  THE  SYSTEM  OF  EMPLOYERS’  LIABILITY  IN 
NEW  YORK,  ALLEGHENY  COUNTY,  PA,  AND  ILLINOIS  AND  ITS 
ECONOMIC  RESULTS. 

Frederick,  the  Great,  claimed  to  be  especially  the  king  of  the  poor,  and  also 
claimed  the  right  to  use  the  state  in  any  way  he  saw  fit  for  their  protection  and 
uplifting.  The  Prussian  law  of  a  century  (117  years)  ago  acknowledge  the 
famous  right  to  work  and  to  a  living.  The  State  in  its  very  nature  is  the  guar¬ 
dian  of  the  weaker  classes.  In  the  common  law  of  that  time  it  is  stated: 

It  is  the  duty  of  the  state  to  provide  sustenance  and  support  of  those  of  its 
citizens  who  can  not — provide  sustenance  themselves.  Work  adapted  to  their 
strength  and  capacities  shall  be  supplied  to  those  who  lack  means  and  opportuni¬ 
ties  of  earning  a  livelihood  for  themselves  and  those  dependent  upon  them. 

“Those  who  from  laziness,  love  of  idleness,  or  other  irregular  proclivities, 
do  not  choose  to  employ  the  means  offered  them  of  earning  a  livelihood,  shall  be 
kept  to  useful  work  by  compulsion  and  punishment  under  proper  control. 

“The  State  is  entitled  and  is  bound  to  take  such  measures  as  will  prevent  the 
destitution  of  its  citizens  and  check  excessive  extravagance. 

“The  police  Authorities  of  every  place  must  provide  for  all  poor  and  desti¬ 
tute  persons  whose  subsistence  cannot  be  insured  in  any  other  way.”  (*) 

Prior  to  1837  the  principles  of  the  cpmmon  law  of  negligence  or  fault  formed 
the  only  basis  of  recovery  by  a  workmen  from  his  employer,  on  account  of  an 
accident  to  him. 

In  1837  Priestly  v.  Fowler,  was  decided  establishing  the  fellow  servant  rule. 
Namely  that  the  master  is  not  bound  to  respond  in  damages  for  an  injury  received 
by  a  servant  in  the  course  of  his  employment  the  cause  of  which  was  due  to  the 
negligence  of  a  fellow  servant  engaged  in  the  same  employment. 

1893,  p.  26. 

Prussia  on  November  3,  1838,  took  the  initial  step  in  recognizing  the  new 
principle  of  the  liability  of  employers  to  provide  compensation  for  industrial 
accidents.  It  was  applicable  to  railroads  only,  but  the  act  made  the  companies 
liable  for  accident  to  passengers  as  well.  The  companies  had  only  the  defenses 
that  the  negligence  of  the  person  injured  or  an  act  of  God  was  the  cause  of  the 
accident. 

In  1842,  J.  Shaw,  of  Massachusetts,  in  Fourwell  v.  B.  &  W.  R.  R.  Co., 
nutcalf  down  the  doctrine  of  assumed  risks : 

This  principle  briefly  stated,  is  that  every  risk  which  an  employment  still' 
involves  after  a  master  has  done  everything  that  he  is  bound  to  do  for  the  purpose 
of  securing  the  safety  of  his  servants,  is  assumed  as  a  matter  of  law,  by  each 
of  those  servants. 

In  1854  statutes  were  passed  in  Germany  compelling  certain  classes  of  employers 
to  contribute  one  half  of  the  subscriptions  to  the  fund  of  the  sick  association, 
formed  according  to  local  statutes. 

The  obligations  can  also  from  this  time  be  imposed  upon  the  independent 
mechanics  and  manufacturers  to  advance  the  contributions  of  their  journeyman 
and  assistants,  with  the  proviso  of  charging  it  to  the  next  payment  of  wages. 
As  compensation  for  their  share  in  the  payment  the  employer  is  assured  a  cor¬ 
responding  influence  over  the  administration  of  the  fund. 

Several  German  States,  as  Brunswich,  Mecklenburg,  and  Saxony,  went  even 
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further  than  Prussia  in  demanding  that  all  employers  should  belong  to  some  kind 
of  mutual  association.  (2) 

The  Act  of  June  21,  1869,  for  the  North  German  Confederacy  and  the  effect 
of  releasing  the  bond  of  compulsory  contributions  to  the  sick  fund  by  employers 
provided  by  the  act  of  1854. 

In  1876  there  were  in  all  Prussia  5,239  compulsory  societies,  with  869,304 
members.  In  1880  the  Prussian  official  statistics  showed  the  830,602  members, 
belonging  to  registered  friendly  societies,  220,000  to  the  miners  societies,  and 
200,000  to  non-registered  friendly  societies.  In  all  1,250,702  at  most  out  of 
2,400,000  of  those  employed  in  mines  and  all  industries  which  came  within  the  law. 
Though  there  was  still  everywhere  possibility  of  local  compulsion,  the  act  of 
1876  had  made  it  so  little  effective  as  to  leave  these  scant  results.  One-half  of 
those  for  whom  the  societies  (Sickness,  Relief  and  Burial)  were  meant,  were 
still  uninsured. 

“The  only  good  result  of  the  act  of  1876  was  to  make  it  wholly  clear  to  all 
who  cared  to  know  the  facts,  that  the  most  dependent  class  could  only  be  reached 
by  the  strong  hand  of  the  state.”  (3) 

Two  years  before  the  passing  of  the  first  insurance  law  (that  of  sickness) 
it  was  plain  said  in  explaining  the  first  draft  of  the  accident  bill,  (by  Bismarck) 
“it  is  the  duty  of  Humanity  and  Christianity  for  the  state  to  interest  itself  to  a 
great  degree  in  those  of  its  members  who  need  help.  It  is  the  duty  of  the  state 
to  cultivate  beneficent  institution,  this  will  be  no  novelty  but  a  further  solution 
of  the  modern  idea  of  the  state,  a  result  of  Christian  morality,  in  accordance  with 
such  the  state  should  not  merely  discharge  the  duties  of  self  defense,  those  also 
of  a  positive  character  in  promoting  the  welfare  of  all  its  members,  and  especially 
of  the  weak  and  needy.”  (4 *) 

In  1871  was  passed  in  Germany  the  famous  employers’  liability  act,  through 
which  the  mine  owners  were  made  liable  for  death  or  accident  that  could  be 
proved  in  any  way,  directly  or  indirectly  the  fault  of  the  owner. 

The  two  defenses,  assumption  of  the  risk  and  fellow-servant  rules  are 
excluded.  Endless  bitterness  was  not  only  caused  by  the  workings  of  this  law 
but  extreme  delays  occurred  in  the  settlement  of  cases,  the  dissatisfaction  here 
was  only  a  part  of  that  which  showed  itself  throughout  most  of  Germany.  (6) 
The  excuse  of  the  voluntary  insurance  act  of  1876  was  “Singly  we  are  too 
weak  to  carry  out  this  insurance.  It  costs  so  much  time  and  money,  so  that  our 
competitors  who  do  not  insure,  get  an  instant  advantage  over  us  who  do  not 
object  to  the  extra  burden  if  all  of  our  rivals  are  compelled  to  bear  it  also.”  (8) 
Emperor  William  I  came  to  Bismarck’s  support  and  gave  his  famous  message, 
on  November  17,  1881,  to  the  Reichstag.  This  message  is  called  “The  monument 
of  the  new  social  era.”  The  Emperor  William  I,  said: 

“We  consider  it  Our  Imperial  Duty  to  impress  upon  the  Reichstag 
the  necessity  of  furthering  the  welfare  of  the  working  people.  We  should 
review  with  increased  satisfaction  the  manifold  successes,  with 
which  the  Lord  has  blessed  Our  Reign,  could  We  carry  with  Us  to  the 
grave  the  consciousness  of  having  given  Our  Country  an  additional  and 
last  insurance  of  internal  peace,  and  the  conviction  that  We  have  ren¬ 
dered  the  needy;  that  assistance  to  which  they  are  justly  entitled. 

2Fourth  Special  Report  of  the  Commission  of  Labor  of  United  States.  1893, 

p.  35. 

3Fourth  Special  Report,  p.  36. 

4Die  Reden  Fuersten  Von  Bismarck  im  Preussischen  Landtage  und  im  Deut- 
schen  Reichstag  1881-1883  besorgt  Horst  Kohl  Neubter  Band.  (1893)  Seite  9. 

“Fourth  Special  Report,  p.  35. 

6Fourth  Special  Report,  p.  45. 
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Our  efforts  in  this  direction  are  certain  of  the  approval  of  all  the 
federate  Governments,  and  we  confidently  rely  on  the  support  of  the 
Reichstag,  without  distinction  of  parties.  In  order  to  realize  these  views 
a  bill  for  the  insurance  of  Workmen  against  Industrial  accident  will 
first  of  all  be  laid  before  you,  after  which  a  supplementary  measure  will 
be  submitted  providing  for  a  general  oganization  of  industrial  sick  relief 
insurance.  But  likewise  those  who  are  disabled  in  consequence  of  OLD 
AGE  AND  INVALIDITY  possess  a  well-founded  claim  to  a  more  ample 
relief  on  the  part  of  the  State  then  they  have  hitherto  enjoyed.  To  devise 
the  fittest  ways  and  means  for  making  such  provisions,  however  difficult, 
is  one  of  the  highest  obligations  of  every  community  based  on  the 
moral  foundations  of  Christianity.  A  more  intimate  connection  with  the 
actual  capability  of  the  people,  and  a  mode  of  turning  these  to  account 
INCORPORATE  ACTIONS  OR  ASSOCIATIONS;  under  the  patron¬ 
age  and  with  the  aid  of  the  state,  will  we  trust,  develop  a  scheme  to 
solve  which  the  State  alone  would  unequal.” 

Accordingly  when  the  workingman,  unfitted  for  work  by  sickness,  accident, 
invalidity  or  old  age,  is  to  have  a  legal  right  to  due  and  just  provisions,  in 
order  not  to  be  compelled  to  rely  upon  public  charity.  The  end  could  only  be 
attained  by  a  system  of  general  and  compulsory  insurance,  based  on  mutuality 
and  self  administration.7 

After  50  sittings  the  bill  for  sick  insurance  passed  on  May  31,  1883,  with  a 
majority  of  117  votes,  it  did  not  include  at  first  employees  engaged  in  agriculture 
but  contemplated,  ultimately  to  include  practically  all  employments. 

Accordingly  the  accident  insurance  laws  were  passed : 

(1.)  The  so-called  fundamental  law  of  July  6,  1884,  for  Industry, 
Transport  Trades,  Telegraph,  the  Army  and  Navy. 

(2.)  The  “Agriculture  Law”  of  May  5,  1886,  for  Agriculture  and 
Forestry. 

(3.)  The  “Building  Law”  July  11,  1887,  for  Building  Trades  so  far 
not  insured. 

(4.)  The  “Marine  Law”  July  13,  1887,  for  Navigation. 

In  England  the  first  employers’  liability  act  was  passed  in  1880,  the  most 
important  provision  of  this  law  was  the  extension  of  the  principle  of  the  Vice 
Principle,  but  the  relief  appears  to  have  been  slight  and  unsatisfactory.  The 
unimpaired  vigor  of  the  rule  as  to  the  assumption  of  risk  became  more  in  evi¬ 
dence  as  the  use  of  safety  appliances  become  more  general  and  the  number  of 
accidents  traceable  to  the  employers’  negligence  fewer;  so  that  after  an  unsuc¬ 
cessful  attempt  by  Mr.  Asquith,  in  1893,  to  do  away  with  the  “Common  Employ¬ 
ment”  rule  and  the  implied  contract  of  assumption  of  the  risk,  the  time  became 
ripe  for  the  introduction  of  Mr.  Chamberlain’s  Workmen’s  Compensation  act, 
the  gist  of  which  is  to  provide  unfailing  and  universal  compensation  for  working¬ 
men’s  injuries,  without  regard  to  negligence. 

The  efficiency  of  the  English  compensation  act  as  compared  with  the  em¬ 
ployers’  liability  act  is  shown,  by  the  figures  in  1904  there  were  3,065  deaths 
of  employees  in  industrial  accidents  covered  by  the  compensation  act,  of  these 
524  came  before  the  county  courts  and  of  which  but  12  were  brought  under  the 
employers’  liability  act. 

In  Germany  the  compensation  is  fixed  officially,  after  an  investigation  of 
the  police,  by  the  organs  of  the  trade  associations  without  delay. 

7Dr.  George  Zacher,  Guide  to  the  Workmen’s  Insurance  of  the  German 
Empire,  p.  3. 


employers'  liability  commission. 


29= 


Against  the  decisions  of  the  trade  association  the  entitled  person  may  appeal 
within  a  month  for  an  arbitration  court  of  two  representatives  chosen  by  the  em¬ 
ployer  and  two  by  the  employees,  with  a  state  official  as  chairman.  The  arbitra¬ 
tion  courts  have  been  established  and  working  since  1901  for  both  accident  and 
invalidity  insurance.* 8 * 10 

As  it  is  evident  that  both  the  trade  association  and  their  individual  members 
have  a  strong  interest  in  diminishing  the  chances  of  accidents,  the  law  confers  on 
the  trade  association  the  important  privilege  of  presenting  regulations  for  the  pre¬ 
vention  of  accident,  by  such  regulations  not  only  the  employers  can  be  compelled, 
under  penalty  of  higher  assessments,  to  adopt  the  necessary  measures  for  safety 
but  also  the  workmen  may  be  forced  by  fines  to  follow  these  rules : 

II. 

THE  QUESTION  OF  FAULT— AND  PREVENTION  OF  ACCIDENTS— 

COMPENSATION. 

(a)  GERMAN  STATISTICS. 

According  to  the  accident  statistics  of  Industries  for  the  three  years,  1887 
and  1897  (9),  and  1907  (10)  under  the  German  law  were  caused  by: 


By  Fault 

Industries. 

46,000 

Accidents. 

1887. 

1897. 

1907. 

Of  the  employer . 

20.47 

17.30 

16.81 

Of  the  employe . 

26.56 

29.74 

28.89 

Of  both  parties . 

8.01 

10.14 

9.94 

So  that  the  greater  part . 

is  due  to  negligence  of  the  parties  and 

55.04 

57.18 

55.64 

only  the  smaller  part . 

44  96 

42.82 

44.36 

1 

to  inevitable  risks  of  the  industries  and  other  causes. 

This  table  covering  a  period  of  20  years  of  experience  shows  not  only  the 
elements  of  fault  which  enter  into  the  problem  but  also  supplies  a  valuable  basis 
for  further  improvements  of  preventive  measure,  since  from  55  to  57  per  cent  of 
all  accidents  are  due  either  to  the  fault  of  the  employer,  employee,  or  their 
combined  negligence. 

(b)  NEW  YORK  STATISTICS 

During  the  years,  1906-7-8  ten  insurance  companies  which  keep  employers’ 
liability  records  doing  business  in  New  York  received  in  premiums  from 


employers  . $23,524,000 

They  paid  to  injured  employees.. .  8,560,000 

Total  waste  of  cost  of  insurance  .  $14,964,000* 


See  also  24th  Annual  Report  of  Commissioner  of  Labor  of  U.  S. 

8Dr.  George  Zacher,  Guide,  etc.,  p.  13. 

*Dr.  George  Zacher,  Introduction  to  Workmen’s  Insurance  in  Germany. 

10Bulletin  of  Bureau  of  Labor,  1908,  p.  120. 

a.  Last  report  of  the  Employer  Liability  Commission  of  N.  Y.,  p.  31. 

b.  Last  report  of  the  Employer  Liability  Commission  of  N.  Y.,  p.  31. 
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Nothing  could  more  strikingly  set  forth  the  waste  of  the  present  system. 
That  only  36.34  per  cent  of  what  employer  pay  in  premiums  for  liability  insurance 
is  paid  in  settlement  of  claims  and  suits.  Thus  for  every  $100.00  paid  out  by 
employers  for  protection  against  liability  to  their  injured  workmen,  less  than 
$37  is  paid  to  those  workmen;  $63  goes  to  pay  the  salaries  of  attorneys  and  claim 
agents  whose  business  it  is  to  defeat  the  claims  of  the  injured,  to  the  cost  of 
soliciting  business,  to  the  cost  of  administration,  court  costs,  and  to  profit.. 

Out  of  this  36.34  per  cent  the  injured  employee  must  pay  his  attorney.  The 
same  report  shows  that  the  attorney  gets  25.3  per  cent  of  what  is  paid  to  the 
injured  employee,  (b) 

This  investigation  covers  forty-six  cases  where  the  recovery  was  above 
$1,500  each — in  small  recoveries  the  attorney  fees  takes  a  large  proportion.  This 
report  shows  that  not  more  then  somewhere  between  20  and  25  per  cent  of  money 
paid  by  the  employing  class  actually  goes  into  the  pockets  of  the  injured  workman 
for  his  dependent  families  in  death  cases. 

(c)  STATISTICS  FROM  THE  INVESTIGATIONS  OF  THE  -RUSSELL 

SAGE  FOUNDATION. 

The  investigation  recently  made  in  Alleghany  County,  Pa.,  under  the  direc¬ 
tion  of  the  “Pittsburg  Survey”  showed,  that,  out  of  355  cases  of  men  killed  in 
industrial  accidents  all  of  whom  were  contributing  to  the  support  of  other  and 
two-thirds  of  whom  were  married,  89  of  the  families  left  receive  not  a  dollar 
-compensation  from  the  employer,  113  families  received  not  more  than  $100,  61 
families  receive  something  more  than  this  $100  but  not  more  than  $500.  In  other 
words  57  per  cent  of  these  families  were  left  by  their  employers  to  bear  the 
•entire  burden  of  income  loss,  and  granting  that  all  unknown  amounts  would  be 
decided  for  the  plaintiff,  only  26  per  cent,  received  in  compensation  for  the 
death  of  a  regular  income  provider,  more  than  $500,  a  sum  which  would  approx¬ 
imate  one  year’s*  income  of  the  lowest  paid  of  the  workers  killed. 

The  proportion  of  the  loss  borne  by  employers  injury  cases  does  not  differ 
greatly  from  that  in  death  cases. 

Thus  out  of  228  injury  cases,  of  the  married  men  alone,  56  per  cent  received 
no  compensation,  if  single  men  contributing  to  the  support  of  others,  69  per  cent 
received  no  compensation;  single  men  without  dependents  8  per  cent,  received 
no  compensation.  (In  work  accidents  and  their  costs  by  Crystal  Eastmon, 
Charities,  and  the  Common,  March,  1909.) 


(d)  WISCONSIN  STATISTICS. 


The  Wisconsin  Bureau  of  Labor  and  industrial  statistics  reports  as  follows 
on  the  matter  of  the  great  financial  loss  borne  by  the  workmen. 

The  following  shows  to  what  extent  this  is  true,  in  305,  non-fatal  cases,  in 
which  reports  were  received  by  mail  for  workingmen  while  at  work : 


Received  nothing  from  employers . 

Received  amount  of  doctor  bills  only . 

Received  amount  of  part  of  doctor  bills . 

Received  something  in  addition  to  doctor  bills 
Received  something  but  no  doctor  bills . 


Total 


Cases.  Per  Cent. 


.72 

23.5 

.99 

32.4 

4.9 

.91 

29.7 

.29 

9.5 

306 

100.00 

c.  Last  report  of  the  Employer  Liability  Commission,  N.  Y.,  p.  31 
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Put  in  words  what  we  may  say  that  in  two-thirds  of  the  cases  part  or  all  of 
the  doctor  bills,  were  paid,  but  in  less  then  a  third  was  anything  more  paid,  and 
in  about  one-fourth  of  the  cases  NOTHING  whatever  was  paid. 

In  131  non-fatal  cases  in  Wisconsin  concerning  which  reports  were  secured 
by  factory  inspector,  the  following  disposition  nothing  whatever  was  paid. 

In  131  cases  non-fatal  case  in  Wisconsin  concerning  which  reports  were 
secured  by  factory  inspectors,  the  following  disposition  was  made: 

Cases.  Per  Cent. 


Received  nothing  from  employer .  28  21.37 

Received  doctor  bills  only .  56  42.75 

Received  something — doctor  bills .  10  7.63 

Received  something  but  not  doctor  bills .  34  25.96 

Not  settled  .  3  2.99 


(e)  STATISTICS  FROM  THE  REPORT  OF  ILLINOIS  COMMISSION. 

The  employers’  liability  commission  of  the  state  of  Illinois  has  recently  made 
a  report  on  its  investigation  of  industrial  accidents  and  employers’  liability  at  a 
cost  of  $10,000.  I  give  you  a  condensed  statement  for  the  results  of  the  inves¬ 
tigation  of  the  Illinois  Commission  in  the  language  of  Edwin  R.  Wright, 
secretary  of  the  Commission  and  president  of  the  Illinois  State  Federation  of 
Labor. 

“So  much  has  been  said  and  written  regarding  the  work  of  the  Employers’ 
Liability  Commission  that  I  wish  to  go  into  the  matter  at  some  length  —  setting 
forth  the  whole  story  in  as  few  words  as  possible. 

For  the  first  time  in  the  history  of  Illinois,  if  not  in  the  United  States,  we 
have  a  text  book  on  the  subject  of  Employers’  Liability.  More  than  5,000  indi¬ 
vidual  accidents  were  investigated  and  recorded,  together  with  comparative 
figures  and  analysis.  A  few  words  as  to  what  the  report  shows  may  be  of  value. 

Six  hundred  and  fourteen  fatal  accidents  were  recorded.  The  families  of  two 
hundred  and  fourteen  of  these  workers  received  nothing  in  return  for  the  loss 
of  the  bread  winner.  One  hundred  and  eleven  damage  suits  are  pending  in  court. 
Twenty-four  cases  have  been  settled  through  court  proceedings.  Two  hundred 
and  eighty-one  families  settled  direct  with  the  employer.  Skilled  railroad  em¬ 
ployees,  in  settlement  for  death  cleaims. 


Averaged  about  .  $1,000 

Steel  workers  .  874 

Railroad  laborers  .  617 

Skilled  building  tradesmen  .  348 

Skilled  electric  railway  employes  .  310 

Unclassified  workmen  .  311 

Miscellaneous  trades  .  292 

Packing  house  employes  .  234 

General  laborers  . 154 

Mine  workers  . 155 

Electrical  railway  laborers  .  75 

Teamsters* .  000 

Building  laborers  .  000 


A  further  summary  may  be  offered.  Of  every  100  industrial  accidents,  15 
got  into  court,  7  are  lost  and  8  won.  Ninety-two  injuries  out  of  every  100  re¬ 
ceive  compensation.  (This  includes  both  fatal  and  non-fatal  accidents.) 

Another  interesting  feature  is  that:  A  search  through  the  records  reveal  53 
fatal  cases  of  recent  date.  In  fatal  cases,  the  usual  defenses  of  the  employ- 
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ers — the  fellow  servant  doctrine,  assumption  of  risk,  etc — did  not  apply  or  there 
would  have  been  not  a  recovery  at  all.  For  these — the  very  pick  of  industrial 
cases,  the  average  recovery  for  death  was  only  $1,877.36.  Of  this  an  average 
amount  of  $750.95  was  paid  to  attorneys  or  expended  in  court  fees,  etc.,  leaving  an 
actual  payment  of  $1,126.41  to  the  family  of  the  dead  worker,  thirty-four  widows 
were  compelled  to  seek  employment  and  sixty-five  children  left  school  to  help* 
keep  the  wolf  from  the  door. 

(f)  STATISTICS  FROM  OHIO. 

In  Ohio  we  have  the  following  important  statistics : 

W.  G.  Wilson,  of  Cleveland,  reported  on  November  2,  1910,  at  the  hearing 
in  that  city,  that  the  Etna  Liability  Insurance  Company  had  adjusted  65,800 
injuries  and  had  made  payments  on  the  average  of  six  in  every  hundred  injuries, 
insured. 

The  Employers’  Liability  Commission  must  affirm  the  same  conclusion  reached 
by  the  New  York  Commission. 

1st.  That  only  small  per  cent  of  workmen  injured  by  accidents  of  employ¬ 
ment  receive  substantial  compensation,  and  therefore,  as  a  rule,  they  and  those 
dependent  upon  them  are  forced  to  a  lower  standard  of  living  and  are  often  com¬ 
pelled  to  depend  for  support  upon  public  and  private  charity. 

2nd.  That  the  present  system  is  wasteful,  being  costly  to  both  the  state  and 
employers,  the  compensation  to  the  victims,  to  accidents  being  inadequately  small. 

3rd.  That  the  present  system  is  slow  in  operation  and  necessarily  causes 
great  delay  in  the  litigation  and  settlement  of  causes. 

4th.  That  the  operation  of  the  present  law  fosters  antagonism  and  strife 
between  employees  and  employers. 

III. 

REMEDIES. 

Now  in  looking  toward  remedies.  The  German  plan  of  insurance  against 
sickness,  accidents  and  invalidism  and  old  age  in  industrial  accident  had  paid  out 
during  the  last  twenty  years,  ending  in  1903,  $802,000,000.  Of  the  total  sum 
$555,750,000  was  paid  on  account  of  sick  insurance;  $232,750,000  was  paid  on 
account  of  accidents  and  $13,500,000  paid  out  on  account  of  invalidism  and  old  age. 

To  the  fund  necessary  to  make  these  payments  the  employer  contributed 
$424,400,000.  The  employes  contributed  $377,000,000  and  the  imperial  govern¬ 
ment  paid  the  entire  cost  of  administration  and  a  small  portion  of  the  fund 
necessary  to  take  care  of  invalidism  and  old  age  pension. 

The  general  rules  are  in  respect  to  the  raising  of  the  insurance  fund,  that 
the  employees  shall  pay  two-thirds  of  the  fund  necessary  to  take  care  of  sick 
insurance  which  lasts  for  thirteen  weeks,  and  the  employers  pay  one-third.  In 
the  case  of  accident  insurance  the  employers  pay  92  per  cent  and  employees  8  per 
cent.  In  the  case  of  invalidism  and  old  age  insurance  the  Imperial  Government 
pays  $12.50  for  each  person  insured  and  the  remainder  of  the  fund  is  paid  half 
and  half  by  the  employers  and  employees. 

In  Germany,  in  1907,  226,172,000  workmen  were  insured  against  sickness, 
accidents  and  old  age  out  of  a  population  of  60,000,000  people. 

Now  briefly,  the  English  plan  under  which  13,000,000  workmen  are  insured, 
is  the  following : 

In  the  case  of  death  the  compensation  paid  is  at  most  three  years’  wages  of 
300  pounds  or  $1,460  with  a  minimum  payment  of  three  years’  wages  at  150 
pounds,  or  $730. 
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In  case  of  disability  which  lasts  longer  than  one  week,  the  compensation  paid 
is  one-half  week  average  wages  not  to  exceed  $4.87  as  long  as  the  disability  lasts. 
Responsibility  for  the  payments  of  the  compensation  rests  solely  on  the  employer 
and  they  are  not  required  to  insure.  In  both  the  German  and  English  plan  the 
rules  of  contributory  negligence,  assumption  of  risk,  and  the  fellow  servant  rules 
are  abolished,  and  the  only  kind  of  negligence  recognized  is  that  of  malicious 
negligence  on  the  part  of  the  employer  or  the  employee. 

The  fundamental  point  which  seems  to  be  overlooked  in  most  instances  is 
the  following : 

Even  the  statistics  of  the  United  States  in  so  far  as  they  are  available,  show 
that  over  50  per  cent  of  all  industrial  accidents  are  due  to  the  inherent  dangers 
and  risks  of  the  industrial  business,  and  that  nof  to  exceed  80  per  cent  of  all 
these  accidents  are  due  or  attributable  to  the  negligence  of  the  employer,  and  at 
most  25^  per  cent  are  attributable  solely  to  the  negligence  of  the  employee. 

Now  the  common  law  does  not  presume  to  furnish  a  plan  of  relief  except 
wherein  can  be  proven  that  the  defendant  is  at  fault.  Therefore,  the  common 
law  does  not  presume  to  furnish  any  relief  for  something  like  from  60  to  80  per 
cent  of  all  persons  injured  in  the  United  States  and  the  best  estimate  of  the 
number  of  persons  injured  and  killed  in  industrial  accidents  in  1909  is  536,000 
people. 

In  order  to  impress  that  upon  your  minds,  I  have  figured  up  the  following 
illustration  : 

In  the  battle  of  Gettysburg,  which  lasted  three  days  in  actual  fighting,  there 
were  killed  and  wounded  and  missing  43,500  soldiers,  and  if  therefore,  you  were 
to  have  a  battle  of  Gettysburg  in  one  of  each  of  twelve  districts  of  the  United 
States,  one  in  one  month,  say  in  the  neighborhood  of  Boston,  and  the  next 
month  in  the  neighborhood  of  Washington,  and  the  fourth  month  in  the  neighbor¬ 
hood  of  Baltimore,  then  in  Chicago,  then  in  St.  Louis,  and  in  Minneapolis,  and 
put  one  in  Pittsburg  and  one  at  Denver  and  one  at  Portland,  another  at  Los 
Angeles  and  wind  up  at  the  end  of  the  year  at  San  Francisco,  you  would  not 
create  quite  the  damage  and  destruction  which  takes  place  in  one  year  in  the  United 
States  in  the  operation  of  our  industries;  then  common  law  does  not  pretend  to 
furnish  any  remedy  or  relief,  except  in  those  cases  in  which  the  employer  is 
negligent,  and  the  best  figures  indicate  that  it  does  not  exceed  20  per  cent  of  all 
injuries,  and  even  the  part  of  that  relief  which  reaches  the  employee  is  about 
one-fifth  of  what  the  employer  pays  out  to  protect  himself  against  the  liability 
arising  out  of  injuries  to  workingmen  in  industrial  accidents. 

INVESTIGATIONS  OF  FATAL  AND  NON-FATAL  INDUSTRIAL  ACCI¬ 
DENTS  IN  CUYAHOGA  COUNTY,  OHIO,  FOR  THE  PERIOD 

1905-1910. 

The  Employers’  Liability  Commission  of  Ohio,  in  October,  1910,  authorized 
by  resolution  the  chairman  to  select  the  three  best  known  experts  to  investigate 
the  fatal  and  non- fatal  accidents  occurring  to  workmen,  in  the  due  course  of 
their  employment,  in  Cuyahoga  county,  Ohio,  for  the  period  1905-1910. 

The  purpose  of  these  investigations  is  to  determine  the  exact  economic  effect 
upon  workmen,  their  dependents  and  society,  injured  or  killed  in  the  due  course 
of  their  employment,  of  the  Common  Law,  and  as  affected  by  Statutory  Liability 
Law  of  Ohio,  in  recovering  compensation  for  personal  injuries  in  our  courts. 

In  particular  the  Commission  desires  to  determine  under  the  conditions  in 
Ohio  : 

1.  What  per  cent,  of  workmen  killed  or  injured  received  compensation  of 
any  kind? 
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2.  What  per  cent,  of  married,  also  of  single  men  received  any  compensation? 

3.  What  is  the  average  compensation  which  married  men,  also  single  men, 
killed  jn  the  due  course  of  their  employment,  receive? 

4.  What  is  the  average  amount  of  court  costs  and  attorney  fees  which  mar¬ 
ried  and  single  men  injured  and  killed  must  pay  out  of  their  compensation 
received  in  and  out  of  court  on  account  of  their  injuries. 

5.  What  is  the  economic  effect  upon  children  and  dependents  of  workmen 
injured  and  killed  in  the  due  course  of  their  employment  where  the  recoveries 
of  compensation  is  based  upon  fault  of  the  employer? 

6.  What  does  the  present  system  of  compensating  injured  workmen  cost  the 
employers  and  the  state? 

7.  What  are  the  economic  effects  upon  society  of  the  present  method  of  com¬ 
pensating  (or  lack  of  compensation  of)  injured  workmen  growing  out  of  their 
employment? 

8.  What  effect  does  the  lack  of  compensation  or  inadequate  compensation  of 
workmen  for  their  injuries  or  of  the  dependents  in  case  the  worker  is  killed  or 
permanently  injured  upon  increasing  the  insane,  criminal  and  poverty  classes  of 
society  ? 

Similar  investigations  have  been  made  at  great  expense  by  the  Employers’ 
Liability  Commissions  of  New  York,  Illinois,  Wisconsin  and  Minnesota,  and  the 
Russell  Sage  Foundation  in  Allegheny  County,  Pa. 

The  report  of  the  experts,  Emile  E.  Watson,  William  P.  Harms  and  William 
Peacock,  who  were  employed  by  the  Commission  on  Fatal  Accidents  follows 
below  and  the  general  results  substantiate  the  conclusion  of  the  investigations  of 
the  foregoing  commissions  set  forth  above  on  page  xxxvi. 
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PREFATORY  NOTE. 

-  By  Hon.  James  Harrington  Boyd,  Chairman. 

On  October  20th,  1910,  the  Employers’  Liability  Commission  realizing  the 
necessity  of  making  an  expert  investigation  of  the  actual  compensation  paid  those 
workmen  who  are  injured  in  industrial  occupations  in  Ohio,  authorized  the  Chair¬ 
man  to  select  experts  to  investigate  the  amounts  of  compensation  paid  by  employ¬ 
ers  on  account  of  the  partial  and  total  disability  of  married  men  injured  and  the 
compensation  paid  dependents  of  married  men  killed  in  industrial  accidents  and 
their  economic  effect,  during  the  years  1905-1910,  inclusive,  in  Cuyahoga  county 
and  in  other  counties  of  Ohio. 

On  the  25th  of  October  the  Chairman  succeeded  in  employing  Mr.  E.  E. 
Watson  of  Chicago,  Illinois.  Mr.  Watson  had  previously  served  as  investigator 
on  the  Commission  of  Employers’  Liability  and  workmen’s  compensation  of 
Illinois  and  was  acting  as  investigator  of  the  Commission  of  Illinois  on  Occu¬ 
pational  Diseases  under  the  direction  of  Professor  Charles  R.  Henderson  who 
recommended  him  in  the  highest  terms,  for  the  work  contemplated  by  the  Ohio 
Commission. 

Mr.  William  P.  Harms  had  also  been  investigator  on  the  Commission  of 
Occupational  Diseases  and  came  to  us  with  recommendation  of  Professor  C.  R. 
Henderson. 

Aside  from  this  special  training  Mr.  Watson  and  Mr.  Harms  have  a 
collegiate  training,  the  former  having  the  degree  of  M.  A.  Mr.  William  Peacock 
is  a  graduate  of  a  university  and  a  Law  school  and  comes  to  us  with  the 
highest  recommendation  of  Dean  Hall  of  the  University  of  Chicago  Law  School. 

We  give  below  the  report  on  Fatal  Accidents  during  the  period  1905  to  1910, 
inclusive,  as  compiled  and  arranged  by  Mr.  E.  E.  Watson.  The  investigators  ex¬ 
pect  to  finish  their  report  on  non-fatal  accidents  for  the  same  period  1905-1910  in 
Cuyahoga  County,  Ohio,  about  the  first  of  March. 
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THE  MAIN  FINDINGS  OF  OUR  INVESTIGATION  OF  FATAL  INDUS¬ 
TRIAL  ACCIDENTS.! 
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There  was  a  settlement  made  for  370  fatal  industrial  accidents  of  $351,200. 
Approximately  one-half  (52%)  of  this  amount  was  paid  for  12%  of  these  acci¬ 
dents,  whereas  the  remaining  half  was  distributed  among  88%  of  the  cases.  Sixty 
per  cent  of  the  cases  received  amounts  ranging  somewhere  between  $50  and  $500. 

The  results  of  the  investigation  may  be  summarily  stated  as  follows: 


A.  FATAL  CASES. 

(a)  A  settlement  was  made  with  the  dependents  in  thirty-six  per  cent 
of  all  the  cases,  and  in  forty-two  per  cent  of  those  in  which  the  decedent  left  a 
widow.  In  practically  all  of  these  cases  an  amicable  settlement  was  made  with 
the  representative  of  the  deceased,  appointed  by  the  probate  court,  either  out 
of  court  in  the  first  instance  or  after  the  institution  of  a  suit. 

(b)  The  amount  received  varied  from  funeral  expenses  to  $5,000.  The 
average  amount  for  all  the  cases  was  $829.10,  and  $1,045.54  in  those  cases  where 
the  decedent  was  married.  Twenty  cases'settled  under  the  Norris  Act  raise  these 
figures  to  $958  and  $1,220.41  respectively,  an  increase  in  each  of  about  sixteen  per 
cent. 

(c)  Approximately  one-fourth  of  the  amount  received  was  paid  out  as  plain¬ 
tiffs’  attorney  fees  and  court  costs. 

(d)  The  average  time  required  in  which  to  secure  those  settlements  which 
were  made  in  court  was  one  year,  one  and  one-half  months. 

(e)  Fifty-six  per  cent  of  the  widows  visited  and  eighteen  per  cent  of  the 
children  were  forced  to  go  to  work  to  earn  a  livelihood  as  a  result  of  the  industrial 
accidents. 

The  aggregate  numbers  from  which  these  percentages  and  averages  were 
derived  are  given  in  the  tables. 

B.  THE  NON-FATAL  CASES. 

As  stated  elsewhere,  the  investigation  of  the  non-fatal  cases  at  this  stage  is 
complete  only  with  regard  to  those  cases  in  which  the  injured  employe  sought 


tWe  reserve  to  deal  with  the  question  of  trade  hazards,  wages,  and  occupa¬ 
tions  in  our  final  report. 
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redress  through  the  courts.  Settlement  was  secured  in  seventy-eight  per  cent 
of  the  cases  instituted  and  seventy-two  per  cent  of  these  were  amicably  settled  as 
the  day  set  for  trial  approached.  The  amounts  received  vary  all  the  way  from  $25 
for  a  bruised  finger  to  $12,000  for  the  loss  of  both  arms.  In  view  of  this  fact  the 
determination  of  the  average  amount  of  settlement  was  deemed  inexpedient ;  and 
lack  of  space  precludes  an  individual  compilation  of  the  200  cases  in  which 
both  the  nature  of  the  injury  and  the  corresponding  amount  of  settlement  were 
ascertained.  The  average  time  required  in  which  to  effect  a  settlement  was  one 
year  and  a  half.  The  plaintiffs’  attorney  fees  ranged  from  twenty-five  per  cent 
in  case  of  settlement  without  going  to  trial,  to  thirty-three  per  cent  for  a  court 
award.  The  average  court  costs  in  these  cases  (all  finally  disposed  of  in  the  local 
courts)  was  $20.  The  aggregate  number  of  cases  from  which  these  percentages 
and  averages  are  derived  is  given  in  the  tables. 


PER  CENT  RECEIVING  SETTLEMENT  IN  FATAL  CASES. 

Table  No.  1  represents  the  legal  outcome  of  all  the  fatal  industrial  accidents 
occurring  to  residents  of  Cuyahoga  county  from  November  1,  1905,  to  March  1, 
1910,  as  shown  by  the  Coroner’s  records.  Being  residents  of  Cuyahoga  county 
their  estates  would  be  administered  in  the  Cuyahoga  county  probate  court,  and 
since  a  settlement  would  be  binding  on  the  next  of  kin  of  the  decedent  only  if 
made  with  his  legal  representative,  no  settlement  could  be  made  in  legal  form 
unless  a  record  thereof  appeared  in  the  probate  court.  Of  the  175  cases  fifty-one 
were  settled  by  order  of  the  probate  court ;  two  were  awarded  recoveries  by  the 
court  of  common  pleas;  and  in  ten  cases  the  employer  assumed  the  nominal  risk  of 
further  litigation  by  settling  with  the  widow  without  having  letters  of  administra¬ 
tion  taken  out  in  the  probate  court.  As  the  average  delay  in  settlement  through  the 
probate  court  is  eight  months,  and  inasmuch  as  all  these  accidents  occurred  prior 
to  March  1,  1910,  the  possibility  that  redress  will  be  made  in  any  more  of  them 
is  very  remote.  Considered  by  themselves,  forty-two  per  cent  of  the  cases  in 
which  the  decedent  left  a  widow  show  a  settlement. 


TABLE  I. 

PER  CENT  RECEIVING  SETTLEMENT  IN  FATAL  CASES. 


Civil  Status  of  Decedent. 

No.  of  cases  taken 
from  coroner’s  rec¬ 
ords. 

No.  receiving  settle¬ 
ment  through  Pro¬ 
bate  Court. 

No.  settling  without 
going  to  Probate 
Court. 

No.  securing  awards  in 
the  Court  of  Common 
Pleas.1 

Per  cent  securing  set¬ 
tlement. 

Per  cent  not  securing 
settlement. 

Married  . 

115 

37 

10 

1 

41.7 

58.3 

Single  . 

60 

14 

0 

| 

1 

25.0 

75.0 

Total . 

175 

51  1 

10 

1 

2 

36.0 

64.0 

*No  awards  were  made  in  the  U  S.  Circuit  Court  in  any  of  these  175  case® 
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AVERAGE  AMOUNT  RECEIVED  IN  SETTLEMENT. 

An  examination  of  285  fatal  cases  proved  that  the  average  amount  paid 
per  case  was  $838.61.  In  176  of  these  cases  the  decedent  left  a  widow  and  the 
average  settlement  was  $1,050.  The  exact  figures  are  given  in  table  No.  2.  As 
this  table  is  included  in  table  No.  3,  no  further  analysis  will  be  made  here. 


TABLE  II. 

AVERAGE  AMOUNT  RECEIVED  IN  DEATH  CASES. 


Civil  Status  of  Decedent. 

No.  of  Cases. 

Average  amount 

received. 

1 

Married  . ..| 

176 

$1,056  51 

Single  . | 

109 

485  87 

Total . | 

1 

285 

838  61 

EFFECT  OF  NORRIS  ACT  ON  THE  AMOUNT  OF  SETTLEMENT. 

In  table  No.  3  are  included  all  the  fatal  accident  cases  occurring  since  the 
Norris  Act  took  effect  on  May  12,  1910,  and  which  have  been  settled  without 
the  institution  of  a  suit.  In  none  of  these  is  it  possible,  of  course,  to  prove  that 
the  Norris  Act  created  the  liability.  But  it  is  submitted  that  the  Norris  Act  has 
a  tendency  to  increase  the  amount  of  settlement  in  practically  every  industrial 
accident  case  occurring  since  its  taking  effect.  The  reason  is  obvious.  One 
effect  of  the  Norris  Act  is  to  decrease  the  number  of  facts  the  plaintiff  must 
prove.  Consequently  the  jury  will  award  a  larger  verdict  in  a  doubtful  case  under 
the  act;  for  it  is  well  known  that  juries  gauge  the  amount  of  a  verdict  according 
to  the  strength  or  weakness  of  the  plaintiff’s  case,  no  matter  how  they  may  be 
instructed  as  to  a  fair  preponderance  of  the  evidence  being  necessary  and  suf¬ 
ficient  to  entitle  him  to  recover  for  all  the  damages  flowing  naturally  and  prob¬ 
ably  from  the  wrongful  act.  And  so  the  amount  for  which  a  case  could  be  settled 
would  be  larger  under  the  act  than  previously,  because  cases  are  settled  with 
reference  to  what  a  jury  would  be  likely  to  do. 

What  cases  have  been  settled  under  the  Norris  Act  seem  to  bear  out  this 
argument. 

The  twenty  cases,  as  embodied  in  the  table,  show  that  the  average  increase 
per  case  under  the  Act  is  sixteen  per  cent. 
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TABLE  III. 

COMPARATIVE  AMOUNT  OF  SETTLEMENT  IN  FATAL  CASES  BEFORE 
AND  AFTER  THE  NORRIS  ACT. 


Decedent  Married. 

Decedent  Single. 

' 

Total. 

Period  in  which  death 
occurred. 

No.  of  Cases. 

Average  amount 
of  settlement. 

No.  of  Cases. 

Average  amount 

of  settlement. 

No.  of  Cases. 

Average  amount 

of  settlement. 

Prior  to  Norris  Act . 

164 

$1,045  74 

101 

$479  66 

265 

1 

$829  10 

Following  Norris  Act' . 

12 

1,220  41 

v  8 

564  37 

20 

958  00 

HOW  THE  AGGREGATE  AMOUNT  PAID  OUT  IS  D/STRIBUTED. 

On  a  preceding  page  is  given  the  average  amount  of  settlement  of  285  fatal 
cases  settled  out  of  court.  In  table  No.  4  are  indicated  the  average  amounts  of 
settlement  within  specified  limits  in  370  fatal  cases,  —  some  of  them  disposed 
of  in  court,  but  the  great  majority  of  them  amicably  settled  without  the  institution 
of  a  suit.  It  will  be  noticed  that  of  the  370  cases  135  received  an  average  amount 
of  $164,  and  107  received  an  average  of  $520.  The  significance  of  this  is  that 
while  the  average  for  the  aggregate  is  $950,  in  the  great  majority  of  the  cases 
the  amount  paid  is  wholly  inadequate.  The  gamble  becomes  more  apparent  when 
one  considers  the  fact  that  more  than  half  of  the  total  amount  was  shared  b; 
57,  while  the  residue  was  divided  among  313 ;  or  that  60  per  cent  of  the  cases  were 
settled  for.  amounts  not  exceeding  $500. 
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TABLE  IV. 

AVERAGE  AMOUNT  OF  SETTLEMENT  OF  FATAL  CASES  WITHIN 
SPECIFIED  LIMITS.  AS  SHOWN  BY  COURT  RECORDS. 


ige  of  Amount 
f  Settlement. 

Court  in  which  Settlement  was  Made. 

' 

of  cases. 

o 

c 

o  . 

B  c 

rs  <u 

<v  E 
be  v 

U  -*-» 

£  o 

o 

Z 

>  M 
< 

Up 

to 

Common  Pleas  Ct . 

15 

$178  93 
187  50 

U.  S.  Circuit  Ct . 

4 

$300 

Probate  Ct . 

116 

161  05 

Total . 

135 

|  163  83 

$300 

to 

Common  Pleas  Ct . 

14 

542  85 

U.  S.  Circuit  Ct . 

10 

587  54 

$1,000 

Probate  Ct . 

83 

507  78 

Total . 

107 

519  81 

$1,000 

to 

Common  Pleas  Ct . 

8 

1.231  25 

U  S.  Circuit  Ct . 

14 

1,290  00 
1,270  59 

$2,000 

Probate  Ct . 

49 

Total . 

71 

1,269  98 

$2,000 

to 

Common  Pleas  Ct . 

6 

2,241  67 
2  364  28 

U.  S.  Circuit  Ct . 

7 

$4,000 

Probate  Ct . 

29 

2,704  13 

Total . 

42 

2,581  13 

1 

1 

$4,000  1  Common  Pleas  Ct . 

1 

4,500  00 

and 

U.  S.  Circuit  Ct . 

6 

5,419  17 
4  687  74 

over.  | 

Probate  Ct . 

8 

. 

1 

Total . 

15 

4,991  66 

1 

' 

1 

1 

| 

i 

Total  in  Common  Pleas  Ct . 

45 

915  20 

1  Total  in  U.  S.  Circuit  Ct . 

40 

1,775  26 
838  61 

1  Total  in  Probate  Ct . . . . . 

285 

. 

|  Total . 

370 

$949  19 

Amount  received  by  313 — (87.86%  of  those  receiving  settlement)  ...  .$167,905  35 

or  47.81% 

Amount  received  bv  57 — (12.14%  of  those  receiving  settlement)  .... $183 ,295  00 

or  52.19% 


employers'  liability  commission. 


41 


ATTORNEY  FEES. 

It  was  the  object  in  table  No.  5  to  present  an  accurate  idea  of  what  per  cent 
of  the  amount  of  settlement  is  retained  by  the  plaintiff’s  attorney  as  remuneration 
for  his  services.  Specific  amounts  were  ascertained  in  so  few  cases,  however, 
that  the  table  as  given  will  be  misleading  unless  taken  with  a  few  grains  of 
allowance.  The  great  majority  of  the  cases  included  in  it  were  settled  either  out 
of  court  or  before  going  to  trial.  The  average  for  these  cases  is  shown  to  be 
about  twenty-four  per  cent,  and  this  includes  both  fatal  and  non-fatal  cases. 
While  it  is  true  that  in  those  cases  in  which  a  poverty  affidavit  is  filed  the 
court  has  the  right  to  fix  the  attorney  fees,  and  that  in  those  fatal  cases  which 
can  be  settled  only'  by  a  petition  to  the  probate  court,  the  court  can  prescribe  a 
reasonable  attorney  fee  as  a  condition  to  his  consent  to  a  settlement,  the  fact 
remains  that  there  is  a  wide  field  left  for  unconscionable  fees.  A  personal  inter¬ 
view,  however,  with  twenty  leading  personal  injury  lawyers  has  convinced  the 
writer  that  there  is  a  tariff  rate,  pretty  generally  adopted,  of  twenty-five  per  cent 
for  a  settlement  out  of  court  and  thirty-three  per  cent  for  a  court  award  necessi¬ 
tating  only  one  trial. 


TABLE  V. 

ATTORNEY  FEES. 


COURT  COSTS. 

The  court  costs  were  ascertained  in  106  cases  in  all,  fatal  and  non-fatal,  the 
average  amount  per  case  being  designated  in  table  No.  6.  In  those  cases  which 
were  settled  without  going  to  trial  the  costs  are  small;  but  the  average  price 
paid  for  a  judgment  was  $18  in  the  Court  of  Common  Pleas  and  $85  in  the  United 
States  Circuit  Court.  All  the  cases  contributing  to  this  average  were  finally  dis¬ 
posed  of  in  the  local  courts.  Four  cases,  covering  a  period  of  almost  a  year, 
appealed  from  the  United  States  Circuit  Court  to  the  United  Circuit  Court  of 
Appeals,  show  an  average  of  court  costs  of  over  $570. 
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TABLE  VI. 

COURT  COSTS  IN  THE  COMMON  PLEAS  AND  UNITED  STATES 
CIRCUIT  COURTS. 


Court. 

Settlement 
without  going 
to  trial. 

Judgment  for 
the  plaintiff. 

Judgment  for 
the  plaintiff 
affirmed  in 

U.  S.  C.  C.  A.  . 

No.  of  Cases. 

Average  Costs. 

No.  of  Cases. 

Average  Costs. 

No.  of  Cases. 

Average  Costs. 

Common  Pleas  . 

33 

45 

$9  06 
29  37 

14 

10 

$17  93 
84  62 

U.  S.  Circuit  Ct.  . . . . . 

4 

$573  65 

DELAY  IN  SETTLEMENT. 

The  average  time  necessary  to  secure  a  settlement  in  fatal  cases  is  shown  in 
tables  Nos.  7  and  8.  The  former  consists  of  244  cases  settled  out  of  court  and 
the  average  delay  both  where  the  decedent  left  a  widow  and  where  he  died  single 
was  about  eight  months.  The  latter  represents  cases  instituted  in  the  courts  and 
the  average  delay  was  found  to  be  over  two  years  in  the  Court  of  Common  Pleas 
and  nine  months  in  the  United  States  Circuit  Court.  The  delay  with  respect 
to  amounts  of  settlements  within  specified  limits  is  also  given  in  both  tables,  but  it 
is  at  once  obvious  that  the  length  of  time  required  to  secure  a  settlement  bears  no 
relation  at  all  to  the  amount  received. 
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TABLE  VII. 

DELAY  IN  SETTLEMENT  OF  FATAL  CASES  OUT  OF  COURT. 


Range  of  Amount 
of  Settlement. 

Civil  status  of  decedent. 

Number  of  Cases. 

Average  Delay. 

Yrs.  I  Mos. 

Dys. 

Up  to 
$300 

Married  . 

48 

53 

6 

13 

27 

Single  . 

1 

$300  to 
$1,000 

Married  . . 

40 

33 

8 

7 

13 

1 

Single  . 

$1,000  to 
$2,000 

Married  . 

27 

12 

8 

3 

16 

6 

Single  . . . 

$2,000  to 
$4,000 

Married  . .  • . 

22 

4 

10 

9 

10 

17 

Single  . 

$4,000 
and  over. 

Married  . 

5 

1 

23 

Single  . 

Total  Married . 

142 

102 

8 

7 

3 

26 

Total  Single . 

Total  . 

244 

8 

1 

44 


REPORT  OF  THE 


TABLE  VIII. 

DELAY  IN  SETTLEMENT  OF  FATAL  CASES  IN  COURT. 


c 

3  . 

is 

fa  <u 

<  s 

<u 

0tJ 

r  t  in  which 
t  was  begun. 

No.  and  disposition  of  cases. 

Average  Delay. 

bfl 

c  ^ 
rt  O 

3  '5 

o  co 

u 

Yrs. 

Mos. 

Dys. 

Common  Pleas  . . 

Judgment  . 

1 

. . 

Up  to 

Settled  . 

12 

2 

1  4  ‘ 

27 

1 

$300 

Judgment . 

3 

1 

11 

17 

U.  S.  Circuit  Ct. . 

Settled  . 

1 

2 

6 

5 

Common  Pleas  . . 

Judgment  . 

6 

2 

8 

13 

$300 

to 

Settled  . 

6 

1 

6 

20 

$1,000 

Judgment  . 

6 

1  1 

8 

29 

U.  S.  Circuit  Ct. . 

Settled  . 

3 

1 

3 

29 

Common  Pleas  . . 

Judgment . 

2 

1 

11 

15 

$1,000 

to 

Settled  . 

6 

2 

2 

24 

$2,000 

Judgment . 

12 

1 

6 

14 

U.  S.  Circuit  Ct. . 

Settled  . 

1 

1 

5 

20 

Common  Pleas  . . 

Judgment . 

$2,000 

to 

$4,000 

Settled  . 

3 

2 

3 

16 

Judgment . 

5 

1 

11 

19 

U.  S.  Circuit  Ct. . 

Settled  . 

Common  Pleas  . . 

Judgment . 

$4,000 

and 

over. 

Settled  . 

1 

2 

6 

13 

Judgment . 

5 

2 

7 

11 

U.  S.  Circuit  Ct. . 

Total  Common  ] 
Total  U.  S.  Circ 

i  i 

Settled  . 

2 

1 

5 

6 

Pleas  Judgment  and  Settled. 
:uit  Ct.  Judgment  &  Settled. 

1 

36 

87 

2 

1 

9 

0 

9 

! 
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SOCIAL  AND  ECONOMIC  RESULTS  OF  ACCIDENTS. 

An  individual  investigation  to  determine  the  social  and  economic  conditions 
of  families  deprived  by  industry  of  their  breadwinners  was  made  in  86  cases 
The  results,  as  compiled  in  table  No.  9,  show  that  nearly  fifty-six  per  cent  of  the 
widows  were  compelled  to  go  to  work,  and  at  an  average  weekly  wage  of  $5.51. 
Altogether  in  these  homes  there  were  178  children,  about  seventy  per  cent  of 
whom  were  under  twelve;  fifty-nine  per  cent  of  the  others  were  forced  to  go  to 
work.  The  wretched  conditions  in  which  some  of  these  families  were  found 
cannot  be  depicted  by  means  of  tables.  On  page  15  are  a  few  concrete  cases, 
none  of  them  extreme,  but  given  in  the  exact  order  as  investigated. 


TABLE  IX. 

SOCIAL  AND  ECONOMIC  CONDITIONS  OF 
(A).  Widows. 


Number  of 
Widows’ 
Homes 
Visited. 

Number  Compelled 
to  go  to  Work. 

Number  of  those  Com¬ 
pelled  to  Work  Whose 
Wages  were  Ascertained. 

Average 

Weekly 

Wages. 

Number. 

Per  Cent 
of  those 
Visited. 

Number. 

Per  Cent  of 
those  who 
Worked. 

1 

86  j  48 

55.8 

38 

79.2 

$5.51 

(B).  Children. 


Under  12 
12  to  18. 
18  to  21. 

Total 


Ages. 


Number. 


Number  to  go 
to  Work. 


124  0 

45  |  27  or  60% 

9  |  5  or  55%f 


178  I  32 


PER  CENT  RECEIVING  SETTLEMENT  IN  NON-FAT AL  CASES. 

As  intimated  at  the  outset  the  investigation  of  non-fatal  accidents  pertained 
only  to  those  cases  which  were  taken  into  the  courts  for  redress.  Unless  this 
fact  is  borne  in  mind  table  No.  10  showing  the  per  cent  receiving  settlement  in 
suits  begun  during  1906  and  1907,  may  be  misleading.  It  will  be  observed  that 
about  eighty  per  cent  of  the  cases  terminated  in  favor  of  the  plaintiff.  More  recent 
periods  were  not  considered  because  of  the  large  number  of  pending  cases. 
When  it  is  remembered  that  about  four-fifths  of  the  non-fatal  industrial  accident 
cases  never  come  into  court  at  all,  the  significance  of  these  high  percentages 
becomes  small  indeed. 
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TABLE  X. 

PER  CENT  RECEIVING  SETTLEMENT  IN  NON-FATAL  CASES 
THROUGH  THE  COURTS. 


Court. 

Years. 

Total  No.  of  cases. 

Judgment  for 
plaintiff. 

Settled  without 

going  to  trial. 

Terminating  in 

favor  of  de¬ 

fendant. 

' 

Pending. 

No.  receiving  set¬ 

tlement.! 

No.  not  receiv¬ 

ing  settlement. 

o' 

£ 

% 

I 

o’ 

|  a  1 

% 

o' 

£ 

% 

||l  % 

0' 

£ 

%] 

Lg  % 

Common  Pleas . 

U.  S.  Circuit  Ct... 

1906 

to 

1908 

223 

131 

|58 

J29 

26.60 

22.05 

139 

70 

57.65 

53.60 

28 

30 

12.60 

22.75 

nr 

7|3.15 

| 

2  1.60 
1 

188 

89 

! 

1  1  1 

|84 . 25(351 1 5 . 75 

!75.65!32|24.35 
!  1  1 

fThis  takes  no  account  of  those  cases  which  did  not  come  into  court. 


DELAY  IN  SETTLEMENT  IN  NON-FATAL  CASES. 

Table  No.  11  represents  the  average  delay  in  settlement  of  the  non-fatal 
cases  and  the  average  delays  with  reference  to  the  amounts  of  settlement  within 
specified  limits.  As  was  found  to  be  true  of  the  fatal  cases,  so  in  the  non-fatal  cases, 
the  delay  bears  no  relation  to  the  amount  of  settlement.  The  average  delay  in 
the  Court  of  Common  Pleas  was  one  year  .and  nine  months,  in  the  United  States 
Circuit  Court  one  year  and  five  months. 

The  exact  legal  record  of  two  cases  follows  the  table,  showing  what  is  pos¬ 
sible  and  actually  occurs  under  the  present  system : 


TABLE  XI. 


DELAY  IN  SETTLEMENT  OF  NON-FATAL  CASES  AS  SHOWN  BY 

COURT  RECORDS. 


Range  of  amount 
of  settlement. 

Court  in  which 
Suit  was  insti¬ 
tuted. 

. 

No.  and  Disposition  of  Cases. 

Average  Delay. 

Yrs. 

Mos. 

I  Days. 

Up 

Common  Pleas  . . 

1 

|  Judgment  . 

1  Settled  . 

3 

4 

1 

0 

8 

! 

8 

1  10 

to 

$75 

[ 

1  Judgment  . 

|  U.  S.  Circuit  Ct  . 

[  Settled  . 

1 

1 

employers'  liability  commission. 


47 


TABLE  XI — Concluded. 


O  .j 
£  G 

-I 


0) 

bo 

aJ 


$75 

to 

$200 


$200 

to 

$500 


$500 

to 

$1,000 


u  .M  ^ 

.■£  <u 

3  3  t! 
oco  L 


No.  and  Disposition  of  Cases. 


U 


Average  Delay- 


Common  Pleas  . 


U.  S.  Circuit  Ct. . 


Common  Pleas  . . 


U.  S.  Circuit  Ct. . 


Common  Pleas  . . 


|  U.  S.  Circuit  Ct.. 


Common  Pleas  . 


$1,000 

to 

$2,500 


$2,500 

to 

$5,000 


|  U.  S.  Circuit  Ct. . 

I _ 

! 

|  Common  Pleas  . . 


U.  S.  Circuit  Ct. 


Common  Pleas  . . 


$5,000 

and 

over. 


U.  S.  Circuit  Ct.. 


Yrs.  Mos. 


Judgment 
Settled  . . 


1  I 


Judgment 
Settled  . . 


2  |  1  I 

1  I . ; 


Judgment 
Settled  .  . 


18  | 
24  I 


1  I 


Judgment 
Settled  . . 


Judgment 
Settled  .  . 


Judgment 
Settled  . . 


Judgment 
Settled  . . 


Judgment 
Settled  . . 


Judgment 
Settled  . . 


Judgment 
Settled  .  . 


Judgment 
Settled  . . 


Judgment 
Settled  . . 


9  I 

7  I 


6  I 
3  1 


6 

1 


Days. 


2  |  1  |  1 

9  I  2  1  1 

I  ! 


10 

2 


27 

9 


26 

11 


6 

21 


23 

22 


25 

16 


12 

9 


29 

6 


0 

15 


Total  in  Common  Pleas  . . 
I  Total  in  U.  S.  Circuit  Ct. 


132 

67 


Total 


199  | 


16 
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(a)  Memorandum  in  re  Personal  Injury  Suit  Entitled, — 

Sam  R.  Br<x>ks,*  Plaintiff,  against  Smith  and  Smith  Bros.,*  a  corporation, 
1908,  before  Judge  -  and  a  jury. 

This  case  was  instituted  by  the  filing  of  a  Petition  in  the  Court  of  Common 
Pleas  of  Cuyahoga  County,  Ohio,  on  the  9th  day  of  January,  1906,  being  Cause 
No.  100,334.  The  Plaintiff  was  a  former  employee  of  the  Defendant  company, 
a  corporation  operating  in  the  City  of  Cleveland,  Ohio.  The  action  was  one 
for  damages  on  account  of  injuries  sustained  by  him  as  a  result  of  the  alleged 
negligence  of  the  Defendant  in  permitting  exposed  cog  wheels  to  exist  on  certain 
of  its  machinery,  in  violation  of  the  Statute  and  in  the  foreman’s  peremptorily 
instructing  the  Plaintiff  to  go-  between  two  certain  rows  of  machines,  among 
which  machines  were  these  unprotected  cogs.  The  usual  issues  were  made  up, 
wherein  the  Defendant  pleaded  contributory  negligence. 

The  case  came  up  for  trial  in  its  regular  order  on  the  12th  day  of  February, 

1908,  before  Judge -  and  a  jury.  Before  the  Plaintiff  had 

finished  his  case  the  trial  Judge  suggested  to  the  attorneys  for  the  Defendant  that 
a  motion  to  direct  a  verdict  would  be  sustained  by  him.  See  Supreme  Court 
Record  of  evidence,  page  68,  where  the  exact  language  of  the  Court  appears  in 
the  following  statement,  to-wit : 

The  Court:  “Do  you  intend  to  introduce  a  motion,  Mr.  - ?” 

The  record  shows  further  that  in  reply  to  that  statement  counsel  for  the 
Plaintiff  said  to  the  court  as  follows:  “If  the  Court  will  give  me  leave  to  call  up 
my  office  I  want  to  phone  my  partner  to  bring  some  authorities  we  have,  because 
I  did  not  expect  a  motion  before  we  tried  our  case.” 

Nevertheless,  following  the  suggestion  of  the  Trial  Court  a  motion  to  direct 
a  verdict  for  the  Defendant  at  this  stage  of  the  case  was  made  and  granted  by 
the  Court. 

Motion  by  Plaintiff  for  new  trial  was  of  course  overruled  and  proceedings  in 
error  forthwith  prosecuted  to  the  Circuit  Court  of  Cuyahoga  County.  On  June 
8,  1908,  upon  hearing  of  the  proceedings  in  error  the  Circuit  Court  reversed  the 
judgment  of  the  Court  of  Common  Pleas  and  remanded  the  cause  for  a  new  trial 
upon  the  sole  ground  that  the  trial  court  erred  in  directing  a  verdict  in  favor 
of  the  Defendant. 

Then  the  Defendant  prosecuted  error  to  the  Supreme  Court  of  Ohio  and  on 
September  10,  1908,  filed  its  Petition  in  Error  in  Cause  No.  11,551  on  the  General 
Docket  of  the  Supreme  Court  of  Ohio.  In  due  season  briefs  were  made  up 
and  that  case  has  never  been  reached  up  to  this  date.  It  is  still  pending  in 
the  Supreme  Court  of  Ohio  and  the  Plaintiff  never  had  a  trial.  It  is  apparent 
that  even  if  the  judgment  of  the  Circuit  Court  is  sustained  sometime  in  the  early 
part  of  the  year  1911,  five  years  will  have  been  consumed  to  ascertain  that  the 
Plaintiff  in  the  case  ought  to  have  a  trial.  He  will  then  be  in  the  same  position 
that  he  was  on  the  day  that  he  commenced  to  present  his  case  and  it  is  plain 
to  be  seen  that  this  is  a  case  that  can  be  pending  in  Court  for  a  period  of  ten 
years  and  longer  under  the  present  slow  system  of  procedure  in  the  Courts  of 
Ohio. 


(b)  Memorandum  in  re  Personal  Injury  Suit  Entitled. 

Grant  L.  Jones,*  Plaintiff  against  Frank  Low,*  et  al.,  Partners  doing 
business  under  the  firm  name  and  style  of  “Frank  Low  &  Sons.”  Defendants. 


*  Names  of  plaintiff  and  defendant  substituted. 
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This  was  an  action  brought  by  one  Grant  L.  Jones  during  the  first 
year  of  his  arriving  at  his  majority,  for  damages  for  personal  injuries  sustained 
in  the  employ  of  the  Defendants  while  he  was  about  eighteen  years  of  age. 
The  action  was  instituted  in  the  Court  of  Common  Pleas  of  Cuyahoga  County, 
Ohio,  on  June  8,  1907,  in  cause  No.  102,463  and  the  amount  sued  for  was  $3,500. 
Although  service  of  summons  was  personally  had  upon  all  of  the  Defendants  they 
were  in  default  for  appearance  or  answer  continuously  for  the  period  of  about 
eight  months.  On  February  3,  1908,  while  the  Defendants  were  still  so  in  default, 
the  Plaintiff  appeared  in  Court  and  presented  his  evidence  as  to  the  damages,  and 
waived  a  jury  and  recovered  a  judgment  of  $2,500  damages.  The  Defendants  paid 
no  attention  to  the  case  until  May  29,  1908,  when  the  Plaintiff  sought  to  enforce 
collection  thereof.  Then  they  filed  a  motion  to  vacate  the  judgment  alleging  as 
their  chief  ground  that  the  judgment  was  rendered  before  the  action  regularly 
stood  for  trial  on  the  docket.  On  hearing  of  the  motion  the  same  was  overruled. 
The  Defendants  immediately  prosecuted  error  to  the  Circuit  Court  of  Cuyahoga 
County,  and  the  judgment  of  the  Court  of  Common  Pleas  was  affirmed  on  the 
11th  day  of  November,  1908.  The  Defendants  abandoned  all  further  proceedings 
in  this  action  and  on  the  19th  day  of  November,  1908,  they  filed  an  independent 
separate  action  in  the  Court  of  Common  Pleas  of  Cuyahoga  County,  being  Cause 
No.  110,705,  in  which  action  the  Defendants  in  the  personal  injury  case  sued  the 
Plaintiff  therein  and  his  counsel  and  prayed  for  a  vacation  of  the  judgment. 
They  relied  solely  upon  the  ground  that  the  judgment  was  rendered  before  the 
action  regularly  stood  for  trial.  An  answer  was  filed  interposing  several  defenses, 
among  which  was  the  defense  of  former  adjudication;  and  a  further  defense  that 
the  Courts  were  without  jurisdiction  to  dispose  of  this  question  in  an  independent 
-collateral  proceeding.  On  motion  of  the  Defendants  this  case  was  advanced  for 
trial  and  heard  before  one  of  the  Judges  of  the  Court  of  Common  Pleas  and 
submitted  on  the  19th  day  of  May,  1909.  On  the  30th  day  of  'October,  1909, 
a  decision  was  rendered  dismissing  the  Petition  and  sustaining  the  contention  of 
the  Defendants,  and  upholding  the  judgment  in  the  personal  injury  case.  The 
Plaintiffs  again  prosecuted  error  to  the  Circuit  Court  of  Cuyahoga  County,  but 
again  failed  to  procure  a  reversal  of  the  judgment  of  the  Court  of  Common  Pleas. 
Thereupon  the  Plaintiffs,  who  were  the  judgment  debtors  in  the  personal  injury 
suit,  prosecuted  error  in  the  Supreme  Court  of  Ohio  and  filed  their  Petition  in 
Error  on  the  27th  day  of  December,  1909.  Briefs  were  all  made  up  in  due  time 
and  on  the  12th  day  of  August,  1910,  the  Plaintiffs  filed  an  application  in  the 
Supreme  Court  asking  for  a  temporary  restraining  order  to  enjoin  the  Defendant 
from  collecting  the  judgment.  On  August  19,  1910,  a  temporary  restraining  order 
was  allowed  by  one  of  the  Judges  of  the  Supreme  Court  sitting  in  Chambers. 
On  November  16,  1910,  the  Defendant  filed  a  motion  to  dissolve  the  restraining, 
order,  setting  forth  as  a  specific  ground  the  fact  that  the  pleadings  and  the  record 
show  that  the  courts  were  without  jurisdiction  to  grant  the  relief  sought,  and  that 
a  mere  inspection  of  the  pleadings  will  disclose  that  the  Plaintiff’s  case  is  wholly 
without  merit ;  and  further  set  forth  the  fact  that  the  Defendant  who  had  recovered 
the  judgment  in  the  personal  injury  suit  was  anxiously  awaiting  the  proceeds. 
This  motion  was  assigned  for  oral  argument  on  December  1,  1910.  In  the  mean¬ 
time  the  Defendant  Connors,  who  had  obtained  the  judgment  died  and  left  a 
will,  bequeathing  to  his  mother  the  money  to  be  derived  out  of  this  personal  injury 
judgment. 

The  Supreme  Court  overruled  the  motion  to  dissolve  the  injunction  on 

the  ground,  as  stated  by  Chief  Justice  - ,  that  the  Court  would  not 

look  to  the  Record  in  determining  the  merits  of  the  motion,  for  the  reason  that 
to  do  so  might  dispose  of  the  entire  case  on  a  motion,  and  the  same  was  overruled 
with  the  result  that  the  case  is  still  pending. 


Id 
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TABLE  XII. 

PERCENTAGE  FAILING  TO  SECURE  SETTLEMENT  BECAUSE  OF  THE 
“SERIOUS  AND  WILFUL  MISCONDUCT”  CLAUSE  OF 
THE  ENGLISH  COMP.  ACT  OF  1897. 


No.  of  cases  arising 

No.  of  cases  in 

No.  of  cases  in 

Per  cent  of  cases 

under  the  act  dur¬ 

which  the"  se-  j 

which  the  plain¬ 

in  which  plaintiff 

ing  a  period  of  10  1 

rious  and  wil-  | 

tiff  was  held  to 

failed  to  recover 

years  immediately  | 

f  u  1  miscon-  1 

be  guilty  of  se¬ 

because  of  serious 

following  its  tak¬ 

duct  clause  | 

rious  and  wilful 

and  wilful  mis¬ 

ing  effect. 

was  involved.  1 

1  I 

misconduct. 

conduct. 
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1  20  1 

1  1 

10 
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A  FEW  CONCRETE  CASES. 

1.  Joseph  Bahr,*  a  tinner,  was  killed  while  working  at  his  trade,  on  March 
10th,  1910,  crushed  by  the  fall  of  a  roof.  He  left  a  widow  and  three  children, 
who  received  $175  in  settlement  for  his  death.  The  widow  was  compelled  to  go 
to  work  and  to  take  one  of  her  children  out  of  school. 

2.  Patrick  O’Neill,  a  laborer,  was  killed  on  August  22nd,  1906,  by  falli/ng 
from  a  «J<»*fnrm  while  at  his  work,  fracturing  his  skull.  The  widow,  having  no 
one  to  advise  with,  and  being  uneducated,  dumbly  submitted  to  the  hardship  to 
which  she  was  forced.  She  took  one  of  the  children  from  school  to  take  care 
of  the  little  children  while  she  went  out  to  work  four  days  of  the  week,  for 
which  she  received  $2. 

3.  George  Anderson,  a  mill  worker,  having  a  wife  and  two  children,  was 
killed  on  November  19th,  1907,  by  being  caught  in  machinery.  The  widow  re¬ 
ceived  $50  for  his  death. 

4.  Marcus  Trivossi  broke  through  a  roof  while  at  his  work  carpentering, 
November  5th,  1908.  His  wife  and  five  children  received  $600  as  a  result  of  his 
death.  The  widow  went  to  work,  earning  $5  per  week. 

5.  James  Roulessky,  a  section  hand,  was  cut  in  two  on  April  10th,  1906,  by 
a  railway  engine.  He  left  a  widow  and  three  children  to  whom  the  railway  com¬ 
pany  paid  $200.  The  widow  went  to  work  at  $5  per  week. 

The  following  are  a  few  consecutive  cases  taken  from  our  Probate  Court 
Tables  where  there  was  a  delay  of  one  year  or  over: 

6.  John  Brown,  a  machinist,  was  killed  on  August  30th,  1907,  by  being 
caught  in  machinery  while  at  his  work.  He  left  a  wife  and  one  child  who  after  a 
delay  of  two  years  and  one  month,  received  a  settlement  of  $l,000:f 

7.  Henry  Jones,  a  switchman,  was  cut  in  two  by  an  engine  on  December 
9th,  1906,  while  at  his  work.  After  a  delay  of  three  years  and  eight  months,  his 
wife  and  three  children  received  a  settlement  of  $l,000.f 

8.  William  Adkins,  an  electric  railway  employe,  while  in  employment  of  his 
duties,  on  November  12th,  1906,  was  crushed  by  a  car.  He  left  a  wife  and  two 


♦Substituted  names  in  all  cases,  of  course.  Ref. :  Cases  1  to  5  inclusive, 
Bkys.  Cases  6  to  9  inclusive,  P.  C.* 

fAttor'^y  fees  and  court  costs  to  be  deducted. 
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children,  who  received  a  settlement  of  $3,300f  for  his  death,  after  a  delay  of  two 
and  one-half  years. 

9.  Charles  Carey,  a  carpenter,  was  killed  by  falling  from  a  building,  on 
December  5th,  1906.  After  a  delay  of  three  years  and  eleven  months,  his  wife 
and  three  children  received  a  settlement  of  2,000.ft 


PART  II. 

SECTION  I. 


1. 

Method  Employed  in  Securing  the  Data  From  Which  Our  Tables  Are  Made. 

i/ 

(1)  The  industrial  accident  cases  mentioned  in  our  tables  ^ere  selected  after 
a  careful  examination  of  the  files  of  public  records  of  Cuyahoga  County,  dating 
from  1905  to  1910,  the  search  covering  the  offices  and  number  of  cases  in  each  as 
follows : 

(a)  5,042  cases  at  the  Coroner’s  Office. 

( b )  26,782  cases  at  the  Common  Pleas  Court. 

( c )  1,283  cases  at  the  U.  S.  Circuit  Court.t 

( d )  16,928  cases  at  the  Probate  Court. 

(2)  We  secured  the  addresses  from  the  papers  examined  and  visited  tht 
homes  of  the  injured  personally,  particularly  for  the  purpose  of  determining  the 
effects  of  the  industrial  accidents  on  the  social  status  of  the  home. 

(3)  We  also  carefully  examined  several  thousand  files  of  the  Out  Door 
Relief,  the  Associated  Charities,  and  the  Health  Offices. 


2. 

Inapplicability  of  Information  From  Other  Sources. 

Our  investigation  has  been  greatly  limited  in  its  scope,  in  that  it  has  been 
necessary  for  us  to  gather  all  of  our  information  first  hand. 

We  have  been  unable  to  make  use  of  the  valuable  statistics  (valuable  for 
their  specific  purposes)  compiled  by  the  State  Commissioners  of  Mines,  Railroads 
and  Labor,  for  the  reason  that  these  Departments  have  gathered  their  data  solely 
from  the  economic  point  of  view.  In  cases  of  fatal  injury  these  departments  have 
not  differentiated  whether  the  injured  were  married  or  single.  Such  information 
is  germane  to  the  consideration  of  a  compensation  plan.  If  a  man  is  married  he 
is  eligible  to  full  compensation,  providing  the  accident  has  been  the  result  of  other 
than  serious  and  wilful  misconduct  on  the  part  of  the  injured  employe;  where¬ 
as,  if  a  man  is  single  and  has  no  dependents,  he  secures  only  that  amount  which  is 
sufficient  to  take  care  of  the  expenses  entailed  by  his  death.  We  could  not  make 
use  of  data  compiled  by  the  Bureau  of  Vital  Statistics  for  the  reason  that  it  in¬ 
cluded  all  deaths  under  one  great  head,  irrespective  of  the  manner  by  which  the 
deceased  came  to  his  death. 

In  our  final  report  we  shall  be  able  to  make  valuable  use  of  the  information 
on  fatal  industrial  accidents  compiled  for  us  by  Chief  Inspector  Kearns  of  the  De- 


ttAttorney  fees  and  court  costs  to  be  deducted, 
t  Approximately  one-fourth  of  which  were  industrial  accident  cases. 
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partment  of  Factories  and  Workshops.  We  are  precluded  from  making  use 
of  the  information  of  this  department,  however,  on  non-fatal  accidents  for  the 
reason  that  it  has  no  adequate  way  of  checking  on  its  work.$ 

We  have  received  much  fragmentary  information  from  other  sources  of 
which  we  have  been  unable  to  make  any  use  in  our  first  report. 


3. 

The  Limitations  of  Our  Investigation. 
i.  Fatal  Accidents. 

We  consent  to  be  held  responsible  for  our  tables  on  the  fatal  cases  as  rep¬ 
resenting  the  conditions  as  they  apply  to  Cuyahoga  County.  They  will  represent 
the  conditions  as  applied  to  the  State  as  a  whole  with  two  reservations.!: 

(a)  Cuyahoga  County  has  a  rule  of  court  whereby  personal  injury  cases  of 
peculiar  hardship  can.  be  advanced,  whereas  special  inquiry  on  our  part  revealed 
that  only  one  other  county  in  the  State  has  such  a  rule. 

(b)  There  is  a  court  influence  exerted  in  Cuyahoga  County  in  cases  of 
personal  injury  suits  which  tends  to  reduce  the  plaintiff’s  attorney  fees  to  a 
reasonable  minimum,  and  to  establish  a  uniform  rate  of  charge. 

These  two  conditions  are  not  of  sufficient  importance,  however,  to  cause  the 
conditions  in  Cuyahoga  County,  to  vary  very  greatly  from  those  of  the  State  as 
a  whole. 

2.  Non-Fatal  Accidents. 

The  brief  time  allotted  for  this  investigation  has  permitted  us  to  give  attention 
to  only  those  non-fatal  cases  which  have  actually  come  to  court  within 
the  last  five  years,  about  five  hundred  in  number ;  which  does  not  take  into  con¬ 
sideration  that  vast  majority  of  cases  where  settlement  was  made  before  any 
suit  was  entered,  or  those  who  did  not  enter  any  suit  and  secured  no  settle¬ 
ment  whatever.  Our  final  report  will  treat  with  these  last  two  conditions. 

Our  information  on  the  non-fatal  cases  is  so  meager  that  we  are  unwilling 
to  be  held  responsible  for  the  tables  as  representative  of  the  conditions  as  they 
actually  exist  even  in  Cuyahoga  County.  They  simply  represent  the  condition 
of  those  cases  which  have  come  into  court  within  the  period  of  1905-10. 


SECTION  II. 

The  Way  in  Which  Our  Investigation  Has  Advanced. 

It  must  be  understood  that  our  investigation  is  not  a  probe  into  any  indi¬ 
vidual  industry  or  employers’  liability  insurance  company.  It  does  not  treat  with 


t  Chief  Inspector  Kearns  will  no  doubt  remedy  this  defect  if  he  is  permitted 
to  carry  out  his  present  plans. 

HTis  report  does  not  treat  with  the  expense  to  the  employer  in  the  defense 
of  his  personal  injury  suits.  This  phase  of  the  problem  will  be  contained  in  our 
final  report. 

t  It  is  understood  that  this  report  does  not  deal  with  the  coal  mining  in¬ 
dustry  owing  to  the  fact  that  the  Ohio  coal  mines  are  confined  to  the  southern 
portions  of  the  State. 
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any  individual  extreme  case,  bad  or  good;  it  deals  simply  with  the  great  average 
condition  resulting  from  throwing  the  extremely  good  and  bad,  and  all  those  find¬ 
ing  place  between  these  two,  together.  In  order  that  the  employers,  employes,  and 
employers'  liability  insurance  companies  might  be  assured  on  this  point,  and  that 
our  work  might  be  facilitated,  Governor  Harmon  wrote  a  letter  to  these  respective 
bodies,  which  reads  as  follows : 

“We  desire  that  Mr.  E.  E.  Watson,  investigator  for  our  Ohio  Employers’ 
Liability  Commission,  secure  from  you  that  data  which  will  aid  him  in  showing 
in  what  way  the  New  York,  and  the  proposed  Wisconsin  and  Illinois  Liability 
Laws  will  apply  to  our  State. 

The  foregoing  information  will  be  submitted  to  our  Commission  by  Mr,  Wat¬ 
son  as  impersonal  data,  and  as  soon  as  it  has  served  his  purpose  in  compiling  his 
tables  Mr.  Watson  will  destroy  your  identification  with  the  information  received 
from  you.” 

All  of  the  representatives  of  the  different  liability  insurance  companies  favored 
the  idea  that  signed  permits  be  secured  from  the  employers  to  their  respective 
liability  insurance  companies  authorizing  them  to  give  that  information  which  we 
desired. 

We  met  with  the  employers  of  Cleveland  as  a  body,  at  which  meeting  we 
emphasized  the  opportunity  offered  for  making  a  thorough  investigation,  provided 
we  were  granted  their  co-operation.  The  employers  readily  agreed  that  if  we 
could  assure  them  that  a  thorough,  and  not  fragmentary,  investigation  would 
be  made,  they  would  go  to  any  trouble  on  their  part  to  co-operate  with  us.  We 
immediately  communicated  this  information  to  the  Commission. 

The  Commission  knew  that  it  was  impossible  to  make  a  complete  investi¬ 
gation  in  the  eight  weeks  allotted  to  us,  and  realizing  the  importance  of  granting 
an  extension  of  time  whereby  the  investigation  would  be  a  thorough  one,  sent  the 
following  resolution  to  the  employers  of  Cleveland,  signed  by  all  the  members  of 
the  Commission  except  Mr.  G.  W.  Perks,  who  heartily  approved  of  the  resolution, 
but  was  absent  at  the  time  it  was  drawn  up : 

“Columbus,  Ohio,  December  1,  1910. 

To  the  Employers  of  Cleveland: 

Mr.  E.  E.  Watson,  our  Investigator,  has  communicated  to  us  your  desire 
to  co-operate  with  him  in  an  official  capacity  on  condition,  however,  that  such  time 
be  permitted  for  the  investigation  as  will  make  it  thorough  and  comprehensive. 

Our  Commission  met  with  Mr.  Watson  this  morning  and  authorized  him  to 
plan  his  investigation  to  proceed  on  the  basis  that  he  will  be  permitted  that  time 
necessary  to  perform  his  investigation  in  a  thoroughly  scientific  manner  and  on  a 
comprehensive  basis. 

We  are  fully  cognizant  of  the  serious  consequences  and  false  deductions  re¬ 
sulting  from  fragmentary  and  isolated  statistics,  for  which  reason  we  the  more 
heartily  welcome  the  spirit  in  which  you  prefer  to  co-operate  with  us.” 


The  employers  of  Cleveland  immediately  upon  receiving  this  resolution  sent 
out  through  their  secretaries,  P.  Frankel  and  A.  E.  Roberts,  approximately  twelve 
hundred  letters,  which  read  as  follows : 

“Gentlemen  : — I  am  enclosing  herewith  an  order  on  your  Liability  Insurance 
Company  which  is  self-explanatory  and  to  which  we  desire  your  signature.  Then 
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return  same  to  my  office  at  the  earliest  possible  date.  It  is  of  vital  importance  that 
every  employer  in  this  City  comply  with  the  foregoing  request.  The  Employers’ 
Liability  Commission  of  Ohio  is  making  investigations  in  this  locality  and  in. 
order  that  proper  investigations  be  made,  the  employers  should  render  as  much 
assistance  as  possible. 

Should  you  desire  further  information  please  phone  me.  If  you  do  not  carry 
insurance  with  a  Liability  Company,  please  inform  me  at  once  and  I  will  forward 
you  another  form.” 

Accompanying  this  letter  was  a  blank  permit  which  reads : 

PERMIT  FOR  REPORT  ON  INDUSTRIAL  ACCIDENTS 
TO  THE 

EMPLOYERS’  LIABILITY  COMMISSION  «F  OHIO. 

To - 

Please  insert  here  name  of  Liability  Company  representing  you. 

Gentlemen  :  —  As  an  aid  to  the  Employers’  Liability  Commission  of  Ohio, 
we  hereby  authorize  and  request  you  to  make  a  report  (to  be  considered  confi¬ 
dential)  concerning  accidents  that  were  referred  to  you  by  (me)  (us)  during  the 
period  from  December,  1906,  to  December,  1907,  and  from  December,  1909,  to 
December,  1910,  this  report  to  be  on  a  form  submitted  by  Mr.  E.  E.  Watson, 
Director  of  Investigation  for  the  Commission,  528  Schofield  Bldg.,  Cleveland,  and 
to  cover  the  following  information : 

Name  of  injured  person,  address,  occupation,  whether  married  or  single, 
nature  of  injury,  date  of  injury,  amount  of  settlement,  whether  settlement  was 
made  before  or  after  suit,  and  name  of  industry. 

We  will  consider  it  a  favor  if  you  will  provide  this  information  AT  ONCE 
Very  respectfully, 


Please  insert  here  name  of  your  company  and  by  whom  signed. 

Date  - 191 

There  are  several  hundred  of  these  signed  permits  in  our  office  at  present  and 
they  are  continuing  to  come  in.  We  selected  eighteen  of  the  representative  coal 
operators  of  the  State  and  their  permits  are  now  being  received. 

We  are  submitting  captions  to  those  employers  who  do  not  carry  liability 
insurance  which  have  the  same  reading  as  those  which  we  are  sending  the  insurance 
companies.  A^e  are  classifying  these  permits  and  getting  the  caption  forms  out  as 
rapidly  as  possible. 

Our  Check  System. 

Immediately  upon  receiving  the  resolution  from  the  Commission  to  the  Cleve¬ 
land  employers,  assuring  them  that  the  investigation  would  be  thorough,  we  began 
developing  a  check  system,  which  we  have  completed  at  an  expenditure  of  much 
time,  justifying  the  act  on  the  grounds  that  it  is  now  possible  to  check  all  the 
information  received,  whereby  we  can  determine  whether  it  is  accurate  or  not. 
It  is  imperative  that  we  apply  a  confirmatory  test  to  the  information  we  receive 
prior  to  inserting  the  same  in  our  statistical  tables,  because  many  will  send  in  in¬ 
formation  which  is  entirely  misleading,  owing  to  the  fact  that  they  are  not  familiar 
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with  the  handling  of  statistical  data,  and  may  not  understand  clearly  just  what  i* 
wanted,  irrespective  of  the  amount  of  care  we  take  in  being  explicit. 


SECTION  III. 

Justification  for  a  Thorough  Investigation. 

Before  the  importance  of  a  thorough  investigation  preceding  an.  entrance 
upon  a  workman’s  compensation  plan  can  be  appreciated,  it  is  necessary  that  it 
be  clearly  understood  just  what  is  the  meaning  involved  where  Ohio  is  to  em¬ 
bark  on  a  workman’s  compensation  plan,  while  her  neighboring  states,  Indiana, 
Kentucky,  and  Pennsylvania,  and  others,  are  to  remain  working  under  their  pres¬ 
ent  employers’  liability  laws.  The  situation  can  be  brought  out  more  clearly  per¬ 
haps  by  comparing  the  meaning  involved  in  Ohio’s  setting  out  alone  on  a  work¬ 
man’s  compensation  plan  as  compared  with  the  United  States  adopting  such  a 
plan  as  a  national  procedure. 

The  United  States,  as  a  nation  endorsing  such  a  compensation  plan,  has 
as  its  meaning  the  shifting  of  the  entire  cost  of  accidents  onto  those  industries 
in  which  these  accidents  take  place.  For  instance,  John  Browne,  an  employe, 
is  thirty  years  old;  has  a  life  expectancy  of  twenty  years;  has  a  wife  and 
three  children;  is  earning  $500  a  year;  and  is  killed  while  in  the  course  of  his 
employment.  Here  is  an  economic  loss  to  his  family  of  approximately  $8,000. 
Now,  vvj^i  a  national  system  of  compensation  for  industrial  accidents  this  $8,000 
would  (in  theory  at  least)  be  borne  by  the  industry  concerned.  As  a  procedure 
for  the  nation  such  a  change  whereby  the  industry  would  have  to  bear  the  entire 
cost  of  all  of  its  industrial  accidents  could  be  made  in  a  short  time,  and  with¬ 
out  peril  to  its  industries;  for,  if  such  a  plan  added  five  per  cent  to  the  cost  of 
the  product  of  a  given  industry,  this  five  per  cent  would  be  added  to  the  price 
of  the  product  when  placed  upon  the  market  and  the  consumer  would  have  to 
pay  this  additional  cost,  and  there  would  result  a  uniform  increase  throughout 
all  the  different  states.  But  for  Ohio  alone  to  adopt  a  workman’s  compensation 
plan  while  her  neighboring  states  continue  under  their  present  liability  laws,  the 
situation  is  entirely  different.  In  fact,  state  competition  would  not  permit  of 
such  a  procedure.  A  national  procedure,  as  just  stated,  means,  shifting  the  cost 
of  all  the  industrial  accidents  onto  the  industries  in  which  these  accidents  occur , 
but  a  similar  system  for  the  State  of  Ohio  alone  means  simply  that  the  waste 
of  the  present  system  is  to  be  done  away  with.  It  has  nothing  whatever  to  do 
with  the  question  of  shifting  the  cost  of  industrial  accidents  onto  the  industries. 

Therefore,  since  the  question  resolves  itself  into  one  of  merely  doing  away 
with  the  waste  of  the  present  system,  how  is  Ohio  able  to  insert  the  terms  of 
settlement  into  a  workman's  compensation  plan  under  which  the  employers  and 
employes  shall  operate,  until  she  knows  just  what  this  waste  is?  In  other  words, 
what  will  she  have  as  a  basis  for  computation? 

A  thorough  investigation  must  provide  Ohio  with  three  things  before  she 
can  afford  to  attempt  to  insert  the  terms  of  settlement  in  a  workman’s  com¬ 
pensation  plan  : 

(a)  what  is  the  employer  of  Ohio  paying  as  damages  for  his  industrial  ac¬ 
cidents  under  the  present  system? 

(b)  what  is  the  defense  of  his  personal  injury  suits  costing  him  under 
the  present  system? 

(c)  what  are  the  different  trade  hazards  of  her  industries? 
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Now  because  the  present  system  is  such  an  intolerantly  wasteful  one;  forces 
the  employer  to  fight  the  widow  and  children  of  his  injured  employe;  results 
in  such  a  magnitude  of  misery  and  wretchedness  to  the  homes  of  the  injured 
workmen;  is  entirely  devoid  of  uniformity  and  consistency,  no  more  than  a  great 
gamble  where  a  very  few  get  a  large  settlement,  a  few  more  secure  insignificant 
amounts,  while  the  great  army  of  injured  workmen  are  getting  nothing  what¬ 
ever;  because  of  these  conditions  the  employer  and  employe  alike,  have  become 
so  impatient  that  they  are  willing  to  abandon  this  cruel  and  tyrannical  system 
even  at  the  hazard  of  making  a  wild  leap  into  the  dark.  But  if  patience  were  to 
be  enjoined  at  any  time  it  is  particularly  during  that  period  which  is  required 
for  making  a  thorough  investigation.  It  must  be  borne  in  mind  that  there  is 
no  royal  road  to  a  workman’s  compensation  plan  for  Ohio  or  any  other  state 
acting  singly. 

The  employer  and  employe  have  one  peril  in  common  in  making  a  hasty 
entrance  upon  a  workman’s  compensation  plan.  Assume  that  terms  of  settle¬ 
ment  are  inserted  in  a  workman’s  compensation  plan  under  which  Ohio  is  to 
operate,  but  that  she  has  not  been  supplied  with  the  data  of  a  thoroughgoing  in¬ 
vestigation  :  in  the  first  place,  she  has  but  one  way  left  by  which  she  may  arrive 
at  her  terms,  and  that  is  by  the  '‘bargaining  process,”  where  the  employe  says  hie 
ought  to  have  so  much,  the  employer  says  he  ought  not,  and  from  this  the  deal  is 
struck.  Assume  that  the  effect  of  this  deal  is  to  compel  the  employer  to  pay  an 
amount  in  excess  of  what  his  industrial  accidents  are  costing  him  under  the 
present  system.  So  long  as  this  excess  does  not  pass  that  point  where  the  Ohio 
employer  can  continue  to,compete  with  the  employers  of  the  adjacent  states,  there 
are  no  serious  consequences  resulting ;  but  the  instant  the  excess  passes  this  point, 
the  employe  has  to  pay  it.  He  will  suffer  a  corresponding  wage  reduction.* 

This  condition  only  serves  to  emphasize  how  regrettable  that  Ohio  along  with 
a  group  of  her  neighboring  states  cannot  enter  upon  a  Workman’s  Compensation 
Plan  unitedly.  It  is  absolutely  impossible  for  Ohio — a  lone  State — to  pay  to  the 
widow  and  children  of  the  injured  employe  any  approach  to  compensation  com¬ 
mensurate  with  their  loss,  notwithstanding  that  such  a  procedure  is  vastly  better 
for  the  Ohio  employe  and  employer  in  that  it  abolishes  the  waste  and  antagonism 
of  the  present  system,  and  establishes  a  uniformity  of  settlement;  whereas,  the 
several  states  acting  unitedly  on  such  a  plan,  could,  without  imperiling  the  lives 
of  the  industries  of  any  of  these  respective  states,  pay  treble  this  amount.  The 
wisdom  of  such  a  procedure  is  further  emphasized  by  the  demand  that  prevails  at 
present  for  uniform  legislation  for  all  business  interstate  in  character.  The  ap- 

*A  compensation  plan  may  be  drawn  up  whereby  the  employe  is  a  party 
to  the  fund.  If  so,  the  question  still  resolves  itself  into  one  of  wages,  in  case 
of  an  extreme  excess.  To  the  extent  that  the  employe  contributes  to  this  fund, 
he  either  lowers  his  present  standard  of  living  or  receives  a  wage  increase.  The 
problem  of  competition  with  other  states  remains  the  same.  Where  the  employer 
is  dependent  upon  non-union  help  he  can  continue  to  operate  so  long  as  the  excess 
does  not  force  his  employes’  pay  below  the  subsistence  wage;  and  with  union  help, 
below  the  standard  wage;  but  the  instant  the  burden  passes  these  respective  points 
the  Ohio  employer  is  forced  to  the  wall,  or,  (if  his  industry  is  not  stationary  in 
character)  exiled  from  the  State,  and  a  great  body  of  employes  are  thrown  out  of 
employment.  Therefore,  it  assuredly  behooves  the  employe  to  co-operate  with  the 
employer  to  see  that  the  terms  of  settlement  in  a  workman’s  compensation  plan 
are  not  too  high.  Moreover,  such  a  condition  would  entail  the  added  hardship 
of  keeping  other  employers  from  locating  in  Ohio. 
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plicability  of  this  demand  with  reference  to  a  Workman’s  Compensation  Plan  is 
obvious. 

The  employe  faces  an  added  peril  in  not  having  the  results  of  a  thorough 
investigation  as  a  guide  to  the  insertion  of  terms  in  a  workman’s  compensation 
plan.  If  the  bargaining  process  causes  the  employer  to  pay  less  than  he  can  afford 
to  pay,  i.  e.,  less  than  that  amount  which  will  not  handicap  him  in  his  com¬ 
petition  with  the  employers  of  the  adjacent  states,  to  this  extent  is  the  injured 
employe  deprived,  or  in  event  of  the  accident  resulting  in  death,  his  wife  and 
children  denied  protection. 

Again,  a  workman’s  compensation  plan  with  the  results  of  a  thorough 
investigation  as  a  basis  for  computation,  is  sure  to  have  the  hearty  support  of 
both  the  employer  and  employe,  because, 

(a)  Such  a  plan  requires  that  the  employer  pay  for  his  industrial  accidents 
every  cent  that  he  possibly  can  without  being  handicapped  in  his  competition  with 
the  employers  of  the  adjacent  states. 

(b)  From  the  employer’s  standpoint,  the  plan  so  arrived  at  is  going  to 
do  away  with  that  present  expense  to  which  he  is  placed  in  defending  his  per¬ 
sonal  injury  suits;  furthermore,  such  a  plan  is  going  to  secure  to  him  the  sym¬ 
pathetic  co-operation  of  his  employe,  as  a  substitution  for  that  bitter  hostility 
and  antagonism  which  the  present  system  necessitates  —  meaning  an  increased 
efficiency  of  the  employe  to  his  employer;  thus  in  reality  giving  the  Ohio  employer 
a  decided  advantage  over  the  employers  of  other  states — the  most  powerful  in¬ 
centive  to  induce  employers  of  foreign  states  to  locate  in  Ohio. 

(c)  From  the  employe’s  standpoint,  the  compensation  plan  thus  arrived 
at  will  save  to  the  injured  employe  that  amount  which  he  is  paying  his  lawyer 
under  the  present  system,  thereby  exterminating  not  only,  that  low  parasitical 
type  of  ambulance  chaser  which  the  present  system  breeds,  but  saving  to  the 
widow  the  need  of  searching  for  counsel  of  any  sort;  furthermore,  the  work¬ 
man’s  compensation  plan  entails  no  delay  in  securing  settlement,  whereas  the 
present  system  demands  it.  The  time  the  home  of  the  injured  employe  needs 
settlement  most  is  immediately  after  the  accident  has  occurred.  After  a  delay 
of  one,  two,  or  three  years  the  mother  has  been  forced  to  go  out  of  the  home 
and  the  children  have  been  taken  from  school,  and  when  the  meager  amount 
that  actually  gets  to  them  under  the  present  system  does  arrive  it  has  come  too 
late ;  the  evil  has  already  been  done. 

(d)  Moreover,  a  workman’s  compensation  plan  provides  for  an  equitable  dis¬ 
tribution  of  the  aggregate  amount  which  the  employer  is  required  to  pay  for 
his  industrial  accidents;  under  it  from  eighty  to  ninety-five  per  cent  of  the  injured 
employes  are  to  receive  settlement, $  the  amount  to  the  individual  injured  employe 
being  determined  by  the  wage  he  is  receiving. 

(e)  That  state  which  is  first  to  enter  upon  a  carefully  arrived  at  Work- 


£We  made  a  study  of  641  industrial  accident  cases  coming  up  under  the 
English  Workman’s  Compensation  Act  of  1897  [see  table  No.  12],  and  found  that 
1.56  per  cent  of  these  cases  failed  to  receive  settlement  because  of  the  serious  and 
wilful  misconduct  clause,  wherefore,  98.44  per  cent  were  eligible  for  compensation 
under  the  English  Workman’s  Compensation  Act.  This  is  of  particular  significance 
for  us  owing  to  the  fact  that  we  are  employing  this  clause  in  all  our  proposed  com¬ 
pensation  plans  in  the  United  States  and  are  putting  the  same  interpretation  on 
it  as  the  English  are.  (This  serious  and  wilful  misconduct  clause  does  not  apply 
to  those  accidents  resulting  seriously.) 
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man’s  Compensation  Plan  is  sure  to  forge  ahead  of  the  neighboring  states  indus¬ 
trially  because : 

(1)  It  does  away  with  the  waste  of  the  present  system; 

(2)  establishes  sympathetic  co-operation  between  employer  and 
employe ; 

(3)  creates  a  selective  process  which  is  to  the  end  of  eliminating 
that  class  of  accidents  which  is  due  to  carelessness  either  on  the  part  of 
the  employer  or  employe  by  severely  penalizing  the  former  and  not  com¬ 
pensating  the  latter  when  the  accident  occurs  as  a  result  of  such  care¬ 
lessness^ 

I  seriously  question  whether  it  has  heretofore  been  possible  for  any 
of  the  United  States  to  have  made  that  sort  of  an  investigation  which  would 
serve  as  a  basis  for  computation  in  inserting  the  terms  of  settlement  in  a  work¬ 
man’s  compensation  plan.  Three  conditions  are  responsible  for  Ohio’s  having 
such  an  opportunity : 

(a)  the  education  of  her  employers  and  employes  upon  the  significance 
and  service  of  such  a  plan; 

(b)  the  willingness  of  the  Ohio  employers  to  co-operate  in  an  investigation; 

(c)  our  having  developed  a  check  system  whereby  we  are  able  to  confirm 
all  of  the  information  we  receive  prior  to  inserting  its  gravamen  in  statistical 
tables. 

Most  respectfully  submitted, 

Emile  E.  Watson, 

Director  of  Investigation. 

Occupational  Diseases. 

It  is  difficult  to  make  any  clear  distinction  between  industrial  accidents  and 
occupational  diseases.  Often  the  latter  are  responsible  for  the  former.  Owing 
to  the  fact  that  Investigator  Harms  and  myself  were  in  the  service  of  the  Illinois 
State  “Occupational  Disease”  Commission,  where  we  gave  special  attention  to  the 
investigation  of  the  effect  of  lead  and  carbon  monoxide  poisoning  on  the  health  of 
those  workmen  who  by  the  nature  of  their  work  came  into  contact  with  these 
poisons,  and  the  effect  of  the  brass  foundries  on  the  health  of  these  employes,  we 
have  given  attention  to  these  conditions  in  our  present  investigation  when  we  have 
happened  to  give  what  they  considered  to  be  information  on  industrial  accidents, 
but  I  found  that  the  information  which  seventy-five  per  cent  of  them  had  to  report 
would  properly  come  under  the  purview  of  an  “Occupational  Disease”  commission, 
and  not  one  on  “Industrial  Accidents.”  To  illustrate  my  meaning,  we  sent  out 
inquiry  sheets  to  the  trade  unions.  Here  is  one  of  the  replies : 

“Mr.  - ,  42  years  old,  Polish,  residence,  painter,  married,  one 

child  under  twelve  years,  employer  Mr.\ - ,  cause  of  injury — lead  poi- 


§  That  plan  whose  greatest  service  is  not  to  the  end  of  preventing  accidents 
is  a  failure,  i.  e.,  that  plan  which  fails  in  most  severely  penalizing  the  employer 
where  the  accident  has  been  the  result  of  improperly  safe-guarded  machinery  or 
in  neglect  in  making  application  of  the  most  approved  methods  whereby  the  lives 
and  limbs  of  his  employes  would  be  most  greatly  safe-guarded;  and  that  puts  a 
premium  on  carelessness  on  the  part  of  the  employe  by  compensating  him  where 
the  injury  has  been  due  to  his  own  serious  and  wilful  misconduct. 
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soning,  date  of  injury — 1/25/07,  time  lost  from  work, — still  sick,  amount  of 
settlement  $500,  attorney  fees  $200,  wife  went  to  work  at  $1.50  per  week." 

Lead  poisoning,  as  found  among  the  painters,  plumbers,  printers,  lead  burners, 
dry  color  workers,  glazers,  enamellers,  cable  splicers,  etc.,  is  the  most  serious  of 
these  poisons.  In  its  milder  forms  it  is  so  insidious  that  it  completely  baffles  the 
average  physician  of  today.  We  continually  find  the  employe  who  by  symptomatic 
and  physiological  tests,  and  that  of  the  electric  battery  on  the  pupil  of  the  eye,  etc., 
is  shown  to  have  lead  poisoning  in  its  rather  severe  stage,  and  whose  family 
physician  is  treating  him  for  something  wholly  different.  Thus  lead  poisoning 
lurks  behind  other  diseases,  does  its  deadly  work,  causing  a  great  loss  of  time  and 
wage  and  invariably  an  early  death. 

Lead  poisoning,  in  particular,  is  the  result  of  ignorance  on  the  part  of  the 
employer  and  employe  as  to  how  the  disease  is  incurred,  viz.  through  contact 
with  the  solid  metal,  its  entry  into  the  system  in  the  form  of  lead  dust  and  lead 
vapor,  enlightenment  upon  which  would  practically  eliminate  the  disease  in  a 
very  short  time.  The  Illinois  commission  on  “Occupational  Diseases”  has  just  sub¬ 
mitted  the  results  of  its  nine  months  investigation  to  the  governor.  Owing  to  the 
limited  time  in  which  it  had  to  make  its  report  the  commission  confined  its  work 
to  a  study  of  the  most  crucial  problems,  particularly  lead  poisoning.  The  investiga¬ 
tion  in  this  field  has  brought  out  some  most  surprising  results.  See  Illinois  “Re¬ 
port  of  Commission  on  Occupational  Diseases”  p.  21-40. 

The  workmen  are  becoming  keenly  alive  to  the  seriousness  of  the  problem 
of  the  diseases  resulting  from  occupation,  as  illustrated  by  an  excerpt  from  a  long 
letter  received  from  a  respresentative  of  one  of  the  labor  organizations  of 
Cleveland : 

“Is  there  any  way  we  can  meet  and  discuss  these  questions?”  meaning  occu¬ 
pational  disease  problems,  “I  consider  them  most  vital,  both  to  the  individual 
employer  and  State  as  undermining  the  health  of  the  working  men  and  putting  the 
State  to  a  great  expense  in  maintaining  hospitals  and  feeding  the  dependent  little 
ones,  not  to  mention  the  deterioration  of  the  race,  which  is  the  most  vital  question. 

Trusting  that  you  can  get  at  the  bottom  of  facts  in  this  matter.” 

Following  is  a  resolution  which  the  brass  molders  and  core-makers  of 
Cleveland  adopted  and  submitted  to  me : 

“In  view  of  the  fact  that  a  Commission  has  been  appointed  to  make  an 
investigation  of  the  fatalities  of  dangerous  industries,  and  at  the  present  time  are 
doing  so,  and  in  view  of  the  fact  that  the  brass  molders  and  core  makers  of  the 
City  of  Cleveland  cannot  recall  any  fatalities  in  the  industry,  which  they  are 
working  in  the  specified  time  set  by  said  Commission.  While  we  cannot  point 
to  any  fatalities  while  we  were  working  at  our  respective  trade,  we  can  point 
to  diseases  which  are  caused  by  the  smoke,  fumes  and  dust,  that  is  to  be  found  in 
all  brass  foundries,  and  at  the  present  time  have  members  sick  from  the  above 
causes. 

In  view  of  the  above  conditions  a  committee  has  been  elected  by  the  brass 
molders  and  core  makers  to  draw  up  the  following  resolution : 

Whereas,  The  present  appointed  Commission  that  is  making  this  investigation 
of  the  dangerous  industries,  does  not  include  the  branch  of  industries  which 
cause  fatal  diseases  like  tuberculosis. 

Whereas,  It  will  be  seen  that  the  industries*  which  are  the  cause  of  so  much 
suffering  through  disease,  are  as  much  in  need  for  an  investigation,  if  not  more, 
than  the  industries  which  are  the  cause  of  the  loss  of  limb  or  life,  and 

Whereas,  The  diseased  unfortunate  soon  gets  into  a  state  of  helplessness  and 
thereby  unable  to  make  a  livelihood  for  himself  or  his  family  and  thereby  causing 
untold  suffering;  therefore  be  it 
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Resolved,  That  we,  the  brass  molders  and  coremakers  of  Cleveland,  request 
Mr,  Emile  E.  Watson,  Director  of  Investigation,  to  bring  this  matter  before  the 
Hon.  Governor  Harmon  so  that  he  may  recommend  to  the  next  Assembly  the 
appointing  of  such  a  Commission  to  investigate  the  dangerous  conditions  that 
have  so  long  been  neglected.” 

Thanking  you  for  the  effort  you  make  in  this  humane  act. 

There  is  little  doubt  but  that  the  problem  of  occupational  diseases  is  a  more 
serious  one  for  Ohio  than  that  of  industrial  accidents,  which,  however,  should  not 
minimize  the  importance  of  the  latter  problem. 

(Signed)  Emile  E.  Watson. 

CONCLUSIONS  OF  THE  COMMISSION. 

Some  commissioners  have  favored  the  plan  of  the  English  Compensation  act 
which  places  the  liability  directiy  upon  the  employers ;  this  plan  fixes  a  schedule 
of  compensation  to  injured  workmen  and  their  families,  and  provides  that  in 
each  case  the  employer  shall  pay  the  stated  sum  to  the  injured  employe,  or  in 
the  case  of  the  employe’s  death,  to  his  family,  and  it  is  expected  (in  fact  it  is  the 
case  in  New  York,  where  an  optional  statute  was  enacted  last  year)  that  the 
employers  will  then  write  employer’s  liability  insurance  to  protect  them  in  such 
cases,  and  thereby  distribute  the  burden. 

Since  50%  of  the  employers  of  Ohio  employ  twenty  men  or  less  and  have 
practically  their  entire  capital  invested  in  their  business,  heavy  compensation  for 
total  disability  and  death  could  not  be  paid  and  the  injured  workman  would  not 
receive  the  compensation.  Employers  of  a  few  men  and  their  employes  could 
only  be  protected  by  a  uniform  plan  of  insurance  practically  compulsory  in  its 
nature. 

The  New  York  plan  has  not  met  with  the  approval  of  the  commission  for 
that  reason  and  for  the  additional  reason  that  it  still  retains  the  elements  of 
enormous  waste  and  litigation.  It  seems  to  us  better  for  both  the  employer  and 
employe,  that  all  money  that  the  employers  pay  out  on  account  of  personal  in¬ 
juries  to  their  employes,  shall  every  cent  of  it,  go  to  the  injured  workmen. 

The  state  actuary  and  his  assistants  shall  have  six  months  in  which  to  classify 
the  employments,  fix  the  schedule  of  premiums  and  publish  the  same.  Owing 
to  the  well  known  results  of  European  experience  and  that  of  liability  insurance 
companies  in  the  United  States,  the  state  actuary  can  at  the  very  beginning 
more  accurately  determine  the  schedule  of  premiums,  which  each  class  of  em¬ 
ployment  should  pay,  and  because  he  will,  under  the  proposed  plan,  not  have  to 
cover  in  his  calculations  court  costs,  attorney  fees  and  the  costs  of  getting 
business  nor  that  of  profits,  etc.,  but  only  the  individual  hazard  of  the  business 
and  the  schedules  of  compensation  with  definite  maximum  and  minimum  limits. 

As  the  actuary’s  office  accumulates  experience  from  year  to  year,  based  upon 
accurate  statistics,  the  state  actuary  can  adjust  the  inequalities  in  the  classifica¬ 
tion  of  employments  and  the  schedule  of  premiums. 

Employers*’  associations  of  the  different  classes  of  employments  in  co-opera¬ 
tion  with  the  state  actuary’s  office  and  the  Inspector  of  Workshops  and  Factories 
will  be  enabled  to  perfect  the  negessary  methods  for  prevention  of  accidents. 

The  effect  of  the  enactment  of  the  proposed  legislation  will  be  not  only  to 
relieve  the  employers  of  the  load  of  litigation  and  expense  which  they  now  bear 
in  this  connection,  and  to  secure  to  their  workmen  and  families  of  their  workmen 
certain  and  prompt  provision  in  case  of  accidents.  “But  also  to  restore  between 
employes  and  workmen  a  feeling  of  friendship  and  co-operation  which  is  certain 
to  be  reflected  in  the  yearly  trial  balance.” 
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In  closing,  the  commission  wishes  to  acknowledge  the  assistance  which  was 
rendered  them  by  numerous  employers,  employes,  .and  representatives  of  labor 
and  especially  Messrs.  Charles  Wirmel,  State  Labor  Commissioner,  and  Thomas 
P.  Kerns,  Chief  Inspector  of  Workshops  and  Factories,  Fred  C.  Schwedtman, 
James  A.  Emery,  Robert  B.  Carey  and  F.  J.  Heer,  in  printing  our  report. 

The  report  on  Fatal  Accidents  of  the  expert  investigators,  Emile  E.  Watson, 
investigator  in  chief,  William  P.  Harms,  and  William  R.  Peacock,  the  appendices 
on  the  historical  resume  of  the  operations  of  various  plans  of  compensation  and 
insurance  of  workmen  against  injuries  and  the  legal  report  of  the  chairman  to 
the  commission  is  submitted  herewith. 

\  ^ 
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RECOMMENDATIONS  OF  THE  EMPLOYER’S 
LIABILITY  COMMISSION  OF  OHIO. 

The  Commission,  in  submitting  its  report  to  the  General  Assembly, 
begs  leave  to  make  the  following  recommendations : 

1.  Mr.  E.  E.  Watson,  the  Investigator-in-chief  of  the  Commission, 
has  called  our  attention  in  his  report  on  fatal  accidents  in  Cuyahoga 
county,  Ohio,  to  the  great  need  of  the  investigation  of  occupational  dis¬ 
eases  which  undermine  the  health  of  working  men  and  put  the  State  to 
great  expense  in  maintaining  hospitals  and  caring  for  little  ones. 

Inasmuch  as  European  countries  recognize  occupational  diseases 
as  an  important  factor  in  their  industrial  problems,  and  many  of  our 
own  industries  develop  the  same  without  any  systematic  provision  for 
their  cure  and  prevention. 

The  Commission  recommends  that  the  General  Assembly  take  such 
action  as  is  most  wise  to  correct  the  dangerous  conditions  which  have 
so  long  existed  and  which  injure  the  health  and  safety  of  industrial 
workers  of  this  State. 

2.  The  Commission  further  recommends  Section  1028  of  The 
General  Code  of  Ohio  be  amended  to  read  as  follows : 

Section  1028.  [Penalty.]  Whoever,  being  a  person,  firm  or  cor¬ 
poration,  fails  to  comply  with  any  provision  of  the  preceding  section, 
or  fails  to  comply  with  such  orders  for  changes  as  are  issued  by  the  chief 
inspector,  within  thirty  days  thereafter  shall  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  three  hundred  dollars  for  each  offense. 
All  fines  collected  under  this  section  shall  inure  to  the  benefit  of  the 
county  hospital  for  tuberculosis.  In  prosecutions  for  violations  of  this 
section,  by  or  under  the  direction  of  the  chief  inspector,  such  inspector 
shall  not  be  required  to  give  security  for  costs  or  adjudged  to  pay  any 
costs.  In  cases  where  the  accused  is  acquitted,  the  costs  shall  be  paid 
from  the  treasury  of  the  county  in  which  such  proceedings  were  brought. 
(93  v.  156  §  6;  94  v.  42  §  2;  100  v.  64  §§  5.  6.) 

3.  The  Commission  further  recommends  that  Section  1030  of  the 
General  Code  be  amended  to  read  as  follows: 

Section  1030.  [Penalty.]  Whoever,  being  the  owner  or  operator 
of  a  shop  or  factory,  violates  any  provision  of  the  preceding  section 
shall  be  fined  not  less  than  two  hundred  dollars  nor  more  than  three 
hundred  dollars,  and  for  each  subsequent  offense  not  less  than  fire 
hundred  dollars  nor  more  than  one  thousand  dollars..  (94  v.  43  §  4.) 

4.  The  Commission  further  recommends  that  the  number  of  district 
inspectors  be  increased  and  that  the  salaries  of  the  chief,  assistant  and 
deputy  inspectors  of  Workshops.  Factories  and  Public  Buildings  be  in¬ 
creased. 
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Whereas,  Our  modern  industrial  conditions  have  outgrown  the 
common  law  and  statutory  remedies  hitherto  given  to  employes  in  the 
State  of  Ohio  for  injuries  incident  to  their  employment,  and  the  injuries 
now  annually  received  by  thousands  of  workmen  not  only  burden  that 
community,  by  converting  industry  into  idleness,  plenty  into  poverty, 
but  also  give  rise  to  speculative  ad  unscrupulous  litigation  which  is  a 
disgrace  to  our  system  of  justice,  and 

Whereas,  Most  of  the  European  nations  have  already  corrected, 
and  the  United  States  Government,  and  many  of  our  States  are  now 
seeking  to  correct,  this  deplorable  condition  by  a  system  of  assured 
compensation  which  will  tend  to  prevent  accidents,  to  support  the  fam¬ 
ilies,  and  to  safeguard  the  general  welfare  of  the  States,  and  will  pro¬ 
vide  simplicity,  rapidity  and  certainty  of  remedy,  and 

Whereas,  Commissions  appointed  by  many  of  our  States  have 
investigated  this  subject,  both  at  home  and  abroad,  to  determine  what 
the  facts  demand  and  the  constitution  allows,  and  numerous  confer¬ 
ences  have  been  held  between  the  Commissioners  of  those  States,  many 
of  whom  were  appointed  to  represent  employer,  employes,  or  bar  asso¬ 
ciations,  with  representatives  of  the  Federal  Government  and  private 
institutions  interested  in  the  subject,  including  a  committee  of  the 
National  Conference  on  Uniform  State  Laws,  at  which  conferences  var¬ 
ious  theories  and  provisions  of  bills  have  been  discussed,  with  a  view  to 
making  them  applicable  to  the  situation  within  the  constitutions,  and 
Whereas,  It  has  been  the  satisfactory  experience  of  more  than 
twenty  foreign  countries  and  seems  to  be  the  unanimous  view  of  those 
well  informed  on  the  subject,  that  a  code,  changing  the  basis  of  com¬ 
pensation  for  an  employe  from  that  of  negligence  or  fault  of  the  em¬ 
ployer  to  that  of  a  risk  of  the  industry  or  that  of  industrial  insurance, 
should  replace  the  present  inadequate  system,  and 

Whereas,  The  Seventy-eighth  General  Assembly  of  the  State  of 
Ohio,  did  by  an  Act,  authorize  and  empower  the  Governor  of  the  State 
of  Ohio,  to  appoint  a  Commission  to  enquire  into  Employers’  Liability 
and  Employes’  Compensation  and  other  matters,  and  to  formulate  such  a 
code  to  protect  adequately  the  general  welfare  under  the  police  power 
of  this  State,  which  draft  this  Legislature  has  herein  followed  as  con¬ 
sistently  as  possible  without  interests  in  this  State:  Therefore, 

Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio: 

rights  and  remedies  granted  and  amended. 

Section  i.  Par.  (a).  The  state  of  Ohio  and  any  county,  city, 
township,  incorporated  town  or  village,  school  district  thereof  and  any 
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employer  of  labor  as  defined  in  Sections  2  and  3  of/  this  code,  shall 
pay  into  the  State  Insurance  Fund  the  premiums  provided  by  this 
code  to  insure  him  against  the  liability  for  injuries  or  death  caused  in 
course  of  his  employment  to  each  and  every  workman  employed  by 
him,  and  when  any  aforesaid  employer  has  paid  the  premiums  as 
aforesaid,  he  shall  not  be  liable  to  respond  in  damages  at  common  law, 
or  by  statute,  for  injuries  to  or  death  of  workmen  occurring  in  em¬ 
ployments  described  in  Sections  2  and  3  of  this  code,  and  the  employe 
who  with  notice  that  his  employer  has  paid  into  the  fund  the  premium 
provided  by  this  Code,  and  continues  in  the  service  of  his  employer 
with  such  notice,  shall  not  have,  nor  shall  his  beneficiaries  or  dependents 
have,  any  right  of  action  against  his  employer  for  damages  caused  by 
injuries  to,  or  death  of,  such  employe. 

Par.  (b).  The  state  of  Ohio  and  any  county,  city,  township,  in¬ 
corporated  town  or  village  and  school  district  thereof  and  any  employer 
of  five  employes  or  more,  amenable  to  the  operation  of  this  Code,  who 
fails  to  pay  into  the  State  Fund  created  by  this  Code,  the  premiums 
herein  provided,  shall  not  avail  itself,  or  himself,  of  the  Common  Law 
Defenses,  to-wit:  The  defense  of  the  fellow-servant  rule,  the  defense 
of  the  rule  of  the  assumption  of  the  risk,  or  the  defense  of  the  rule  of 
contributory  negligence  of  its  or  his  employe,  in  any  action  brought 
against  the  aforesaid  employer  by  an  employe  to  recover  damages 
for  personal  injuries,  and  in  such  action  it  shall  be  the  duty  of  the  pre¬ 
siding  judge,  in  addition  to  entering  a  judgment  for  the  amount  of  dam¬ 
ages  found  and  awarded  by  a  verdict  of  any  jury  sitting  in  such  action, 
to  enter  an  additional  judgment  for  the  same  amount  against  said 
employer  in  favor  of  the  State  Insurance  Fund  created  by  this  Code, 
and  the  same  shall  be  forthwith  collected  by  the  prosecuting  attorney 
of  the  county  in  which  the  Action  was  brought,  and  paid  by  him  to  the 
State  Treasurer  who  shall  credit  the  same  to  the  State  Insurance  Fund. 

I.  EMPLOYMENTS  DEFINED. 

Section  2.  This  Code  covers  all  employes  of  the  State  of  Ohio, 
counties,  cities,  incorporated  towns  and  villages,  townships,  school 
districts  and  all  other'  employments  in  which  five  or  more  persons  are 
regularly  employed  in  or  about  the  same  establishment. 

Section  3.  Every  employer  of  four  or  less  employes,  may  by  com¬ 
plying  with  the  provisions  of  this  Code,  receive  the  same  immunities, 
benefits  and  protection  of  this  Code  as  an  employer  who  employs  five 
or  more  persons,  and  his  employes  and  their  dependents  shall  be  subject 
thereto. 

Section  4.  Compensation,  Conditions  of  the  Right  To.  Every 
employer  in  such  employments  as  defined  in  Sections  2  and  3,  shall  be 
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subject  to  the  provisions  of  this  Code,  and  shall  pay  into  the  State  In¬ 
surance  Fund,  according  to  the  conditions  hereinafter  named,  and  such 
State  Board  of  Compensation  Awards  as  hereinafter  defined,  shall  dis¬ 
burse  the  amounts  from  the  State  Insurance  Fund,  provided  by  this 
Code,  to  such  employes  as  are  entitled  to  compensation  for  injuries  in 
accordance  with  the  provisions  thereof  as  set  forth  in  the  schedule  of 
rates  contained  in  Sections  5  to  13  inclusive  hereof,  to  every  such  em¬ 
ploye  so  injured  in  his  employment,  or,  in  case  of  death  caused  by  such 
injuries,  to  the  defendents  as  hereinafter  defined  and  apportioned,  for 
all  personal  injuries  received  by  such  employe  arising  out  of  and  in  the 
course  of  such  employment,  and  not  purposely  self-inflicted  to  obtain 
compensation. 

2.  AMOUNTS  OF  COMPENSATION  ALLOWED. 

Section  5.  Compensation  for  Waiting  Period.  No  compensation 
shall  be  allowed  for  the  first  week  after  injury  received,  except  that  pro¬ 
vided  by  Sections  6  and  7,  nor  in  any  case  unless  the  employer  has  actual 
knowledge  of  the  injury  or  is  notified  within  the  period  specified  in 
Section  15. 

Section  6.  Compensation  for  Medical  Expenses.  The  State  Board 
of  Compensation  Awards  shall  disburse,  from  and  after  the  time  the 
injury  occurred,  amounts  for  medical  and  hospital  services  and  medicines, 
when  needed,  not  to  exceed  one  hundred  and  fifty  dollars 

Section  7.  Compensation  for  Funeral  Expenses.  In  case  the  in¬ 
jury  causes  death  within  the  period  of  one  year,  the  reasonable  funeral 
expenses  not  to  exceed  one  hundred  and  fifty  dollars  shall  be  disbursed 
by  the  State  Board  of  Compensation  Awards,  from  the  State  Insurance 
Fund,  created  by  this  Act. 

Section  8.  Compensation  upon  Death.  In  case  the  injury  causes 
death  within  the  period  of  one  year,  the  compensation  shall  be  in  the 
amounts  and  to  the  persons  following: 

Par.  (a)  No  Dependents.  If  there  be  no  dependents,  then  the 
medical  hospital  and  funeral  expenses,  as  provided  in  Sections  6  and  7. 

Par.  (b).  Dependents.  If  there  are  wholly  dependent  persons  re~ 
siding  in  the  United  States  at  the  time  of  death,  then  a  payment  of  60 
per  cent  of  the  average  weekly  wage  to  be  made  monthly,  and  to  con¬ 
tinue  for  the  remainder  of  the  period  between  the  death  and  the  end  of 
300  weeks  after  the  occurrence  of  the  injury,  but  in  no  case  to  con¬ 
tinue  longer  than  300  weeks  after  the  death,  or  to  amount  to  more  than  a 
maximum  of  $3,400  or  to  amount  to  less  than  a  minimum  of  $1,500  on 
account  of  the  compensation  for  the  death  of  that  person. 

Par.  (c)  The  entire  compensation  granted  by  this  Code  in  case  of 
death  of  such  injured  person  shall  be  paid  to  such  one  or  more  of  the 
dependents  for  the  benefit  of  all  dependents  of  such  injured  person  as 
may  be  decided  by  the  State  board  of  Compensation  Awards. 

le 
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Par.  (d)  Who  are  Dependents.  The  entire  compensation  granted 
by  this  Code  in  case  of  death  shall  be  paid  to  one  or  more  of  the  fol¬ 
lowing  persons,  if  dependent,  for  the  benefit  of  all  dependents  who  shall 
be  entitled  to  receive  such  payments  in  the  order  in  which  they  are 
named. 

(1)  Husband  or  wife,  (as  the  case  may  be),  and  children. 

(2)  Father. 

(3)  Mother.  \ 

(4)  Sisters. 

(5)  Brothers. 

Payment  to  a  person  subsequent  in  right  shall  be  lawful  and  shall 
discharge  all  claims  if  the  person  having  the  prior  right  has  not  claimed 
the  payment  prior  to  the  time  when  the  same  is  in  fact  made,  but  no 
such  payment  shall  be  made  without  first  making  specific  and  careful 
inquiry  as  to  the  existence  of  children. 

Par.  (e).  Application  of  Payments.  The  person  or  persons  to 
whom  the  payments  are  made  shall  apply  the  same  to  the  use  of  the 
several  beneficiaries  according  to  their  respective  claims  upon  the  de¬ 
cedent  for  support,  in  compliance  with  the  findings  of  the  State  Board 
of  Compensation  Awards. 

Par.  (f).  Dependents  of  a  workman,  as  defined  in  paragraph  (b), 
Section  8,  of  this  Code,  entitled  to  Compensation  therein,  who  reside 
outside  of  the  United  States,  shall  be  entitled  to  one-half  the  compen¬ 
sation  provided  for  dependents  in  paragraph  (b),  Section  8,  of  this  Code. 

Section  9.  Compensation  upon  Total  Disability.  Par.  (a).  In 
case  of  temporary  total  disability  of  the  employe,  from  the  time  the 
payment  period  begins  until  the  end  of  the  three  hundred  weeks,  or 
during  any  portion  thereof,  the  compensation  shall  be  60  per  cent  of 
the  average  weekly  wage  of  the  employe  at  the  time  of  the  accident; 
payment  to  be  made  on  the  first  day  of  each  month  thereafter,  but  in 
no  case  to  continue  longer  than  three  hundred  weeks  from  the  time  the 
injury  occurred,  or  to  more  than  a  maximum  of  $3,400,  or  to  amount  to 
less  than  a  minimum  of  $1,500  for  that  injury,  nor  shall  the  compensa¬ 
tion  for  total  disability  and  death  exceed  $3,400. 

Par.  (b).  In  case  of  permanent  total  disability  the  compensation 
shall  be  at  the  same  rate,  and  payment  shall  be  made  for  the  same  periods 
as  in  temporary  total  disability,  and  shall  continue  as  long  as  total  dis¬ 
ability  lasts. 

Par.  (c).  Total  permanent  disability  of  an  employe,  as  herein  re¬ 
ferred  to,  shall  mean  that  the  employe’s  earning  capacity  is  wholly  and 
permanently  destroyed. 

Section  10.  Compensation  for  Partial  Disability.  In  case  of 
temporary  partial  or  permanent  partial  disability,  the  employe  shall  re¬ 
ceive  60  per  cent  of  the  impairment  of  his  earning  capacity  during  the 
continuance  thereof,  not  to  exceed  a  maximum  of  $12.00  per  week  and 
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not  less  than  a  minimum  of  $5.00  per  week;  or,  if  the  employe’s  wages 
be  less  than  $5.00  per  week,  then  he  shall  receive  his  full  wages,  but 
not  to  continue  for  more  than  300  weeks  from  the  date  of  the  injury, 
nor  to  exceed  $3,400  in  amount  from  that  injury,  and  the  combined 
compensation  for  partial  and  total  disability  and  death  shall  not  exceed 
$3,400. 

Section  ii.  Payment  in  Lump  Sum.  The  amounts  payable  peri¬ 
odically  under  the  foregoing  sections  may  be  commuted  to  one  or  more 
lump  .sum  payments  by  the  State  Board  of  Compensation  Awards  at  any 
time  after  one  year  if  special  circumstances  be  found  which,  in  the 
judgment  of  said  Board  requires  the  same. 

Section  12.  Definition  of  Average  Weekly  Wage.  Where  the 
employe  is  at  the  time  of  injury  employed,  his  average  weekly  wage  at 
the  time  of  injury  shall  be  taken  as  the  basis  upon  which  to  compute  the 
compensation  of  such  employe. 

Section  13.  Conditions  Varying  Compensation.  Par.  (a).  If  it 
shall  be  clearly  established  that  the  injuries,  death,  or  disability,  were 
due  in  whole  or  in  part  to  the  employe’s  previous  injuries,  sickness* 
disease,  physical  ailments  or  deficiencies,  age,  or  infirmity,  then  and  to 
that  extent  only  the  compensation  herein  allowed  shall  be  correspond¬ 
ingly  reduced;  and,  if  the  employe  or  a  beneficiary  under  this  Code, 
shall  clearly  establish  that  the  injured  person  was  a  minor  of  such  age 
and  experience  when  injured  that  under  natural  conditions,  an  increase 
in  wages  might  be  expected,  this  fact  may  be  considered  in  arriving 
at  his  reasonable  wage,  to  conform  to  the  spirit  of  this  Code. 

Par.  (b).  The  compensation  awarded  shall  never  be  vested  except 
subject  to  such  changes  as  the  provisions  of  this  Code  allow. 

3.  MODE  OF  CLAIMING  COMPENSATION. 

Section  14.  Employes'  Actual  Knowledge.  If  it  be  found  as  a  fact 
by  the  State  Board  of  Compensation  Awards  that  the  employer,  or  his 
authorized  agent,  had  actual  knowledge  of  the  occurrence  of  the  in¬ 
jury,  the  notice  provided  for  under  section  15  shall  not  be  essential. 

Section  15.  Time  of  Notice.  Unless  the  employer,  or  his  author¬ 
ized  agent,  shall  have  actual  knowledge  of  the  occurrence  of  the  injury 
or  unless  the  employe  shall  give  notice  thereof  to  the  employer  within 
five  days  of  the  occurrence  of  the  injury,  and  if  notice  is  not  given  as 
herein  specified,  no  compensation  shall  be  allowed  unless  said p  employes 
shall  show  that  his  failure  to  give  prior  notice  was  due  to  his  actual 
inability  to  serve  such  notice  or  have  such  notice  served. 

Section  16.  Service  of  Notice.  The  notice  may  be  served  per¬ 
sonally  upon  the  employer,  or  upon  any  agent,  foreman  or  superior  ser¬ 
vant  of  the  employer,  or  by  sending  through  the  mail  to  the  employer, 
foreman  or  superior  servant  of  the  employer  at  the  last  known  place  of 


68 


REPORT  OF  THE 


business  or  in  lieu  thereof  his  residence,  and  may  be  in  substantially  the 
following  form: 


NOTICE  TO  EMPLOYER  OF  PERSONAL  INJURY  RECEIVED. 

You  are  hereby  notified  that  a  personal  injury  was  received  .  .  .  . 


. (Place)  . . . .  at  the  job  of . 

(kind  of  work)  . ,  at  or  about . . . 

(day  of) . .  19....  and  that  compensation  will  be  claimed 

therefor. 


Section  17.  Joint  Medical  Examination.  Par.  (a),  After  an  in¬ 
jury  to  an  employe,  the  employer  shall  call  a  physician  to  render  the 
first  aid  to  that  injured  employe. 

Par.  (b).  If  the  employe  requests,  he  shall  be  entitled  to  have  a 
physician  of  his  own  selection  present  at  some  reasonable  time  to  par¬ 
ticipate  in  some  examination. 

Par.  (c).  Except  as  provided  herein  in  this  Code,  there  shall  be 
no  other  disqualification  or  privilege  preventing  the  testimony  of  a 
physician  who  actually  makes  an  examination. 

Par.  (d).  Unless  there  has  been  a  reasonable  opportunity  there¬ 
after,  for  such  physician  selected  by  the  employe  to  participate  in  the 
examination  in  the  presence  of  the  physician  selected  by  the  employer, 
the  physician  selected  by  the  employer  shall  not  be  permitted  afterwards 
to  give  evidence  of  the  condition  of  the  employe  in  a  dispute  as  to  the 
injury. 

Section  18.  Exempt  and  not  Assignable.  Claims  or  payments  due 
under  this  Code  shall  not  be  assignable,  and  shall  be  exempt  from  all 
claims  of  creditors  and  from  levy,  execution  or  attachment. 

Section  19.  A  State  Board  of  Compensation  Awards  is  hereby 
created  to  be  composed  of  five  commissioners  or  members,  not  more 
than  three  of  which  at  any  one  time  shall  be  members  of  the  same 

political  party.  Within  sixty  days  after  the  - day  of  - , 

19 — ,  the  Governor  shall,  by  and  with  the  advice  and  consent  of  the 
Senate,  appoint  such  commissioners,  but  no  commissioner  so  appointed 
by  the  Governor  shall  be  qualified  to  act  until  confirmed  by  the  Senate, 
unless  appointed  during  the  adjournment  of  the  Senate. 

The  said  commissioners  shall  be  appointed  for  such  terms  so  that 
the  term  of  one  of  them  shall  expire  on  the  first  Monday  in  January, 

- ,  and  of  the  first  Monday  of  January  of  each  of  the  following 

four  years;  and  at  the  expiration  of  the  term  of  each,  his  successor 
shall  be  appointed  for  a  term  of  five  years ;  so  that  always  the  term  of 
one  member  of  the  said  Board  of  Awards  shall  expire  on  the  first 
Monday  of  January  of  each  year.  Each  commissioner  so  appointed 
shall  hold  his  office  until  his  successor  is  appointed  and  qualified.  Any 
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vacancy  shall  be  filled  by  appointment  of  the  Governor  for  the  unex¬ 
pired  term,  subject  to  confirmation  by  the  Senate;  but  any  such  appoint¬ 
ment  shall  be  in  full  force  until  acted  upon  by  the  Senate. 

(a)  The  governor  may  at  any  time  remove  any  of  said  commission¬ 
ers  for  any  inefficiency,  neglect  of  duty  or  malfeasance  in  office.  Before 
such  removal  he  shall  give  such  commissioner  a  copy  of  the  charges 
against  him,  and  shall  fix  a  time  when  he  can  be  heard  in  his  own  de¬ 
fense,  which  shall  not  be  less  than  ten  days  thereafter,  and  said  hearing 
shall  be  open  to  the  public.  If  such  commissioner  be  removed,  the  gover¬ 
nor  shall  file  in  the  office  of  the  Secretary  of  State  a  complete  statement 
of  all  charges  made  against  such  commissioner,  and  his  findings  thereon, 
with  a  record  of  the  proceeding. 

(b)  No  commissioner,  nor  the  secretary  of  said  board,  shall  hold 
any  other  office  or  position  of  profit,  or  pursue  any  other  business  or 
vocation,  or  serve  on  or  under  any  committee  of  any  political  party,  but 
shall  devote  his  entire  time  to  the  duties  of  his  office  as  a  member  of  said 
board. 

(c)  Before  entering  upon  the  duties  of  his  office  each  of  said  com¬ 
missioners  shall  take  and  subscribe  the  constitutional  oath  of  office  and 
shall  give  a  bond  with  sureties  approved  by  the  governor  in  favor  of  the 
state  of  Ohio,  in  the  penal  sum  of  Ten  Thousand  ($10,000.00)  Dollars, 
conditional  for  the  faithful  discharge  of  his  duties  as  a  member  of  said 
board. 

In  case  of  misconduct  in  office  by  any  commissioner  causing  pecuni¬ 
ary  injury  to  the  insurance  fund  to  be  administered  by  said  board,  the 
said  bond  may  be  sued  upon  by  the  Attorney  General  at  the  direction  of 
the  governor,  in  the  proper  court  of  Franklin  County,  Ohio,  and  any  re¬ 
covery  on  said  bond  shall  be  paid  into  the  said  insurance  fund. 

(d)  Each  of  the  said  commissioners  shall  receive  an  annual  salary 
of  Five  Thousand  ($5,000.00)  Dollars  payable  in  the  same  manner  and 
in  the  same  installments  as  the  salaries  of  other  state  officers  are  paid, 
but  payable  out  ofi  the  special  fund  hereinafter  provided  for. 

(e)  The  said  commissioners  appointed  under  this  code  shall  within 
twenty  days  after  their  appointment  and  qualification,  meet  at  the  State 
Capitol  and  organize  by  electing  one  of  their  number  chairman  who  shall 
serve  until  the  next  succeeding  Monday  in  January  and  within  thirty 
days  prior  to  the  second  Monday  in  January  in  each  year  after  their 
organization  the  said  commissioners  shall  elect  a  chairman  to  serve  for 
one  year  and  until  his  successor  is  elected.  A  majority  of  such  commis¬ 
sioners  shall  constitute  a  quorum  to  transact  business  and  any  two  of 
said  commissioners,  may  make  an  award  of  compensation  under  the  pro¬ 
visions  of  this  code;  but  such  award  shall  always  be  subject  to  revision  by 
the  action  of  a  majority  of  the  board. 

(f)  Said  commissioners  shall  appoint  a  secretary  of  said  board  at 


70 


REPORT  OF  THE 


a  salary  of  not  more  than  Twenty-five  Hundred  ($2,500.00)  Dollars 'per 
annum,  and  may  appoint  not  more  than  three  (3)  clerks,  two  (2)  of 
whom  shall  receive  an  annual  salary  not  exceeding  One  Thousand 
($1,000.00)  Dollars  each,  and  one  of  whom  shall  be  an  expert  steno¬ 
grapher  and  receive  an  annual  salary  not  exceeding  Twelve  Hundred 
($1,200.00)  Dollars;  and  may  employ  such  other  expert  inspectors  and 
adjustors  as  the  business  of  the  said  board  may  render  necessary,  and  fix 
their  compensation ;  but  such  appointments  and  compensations  before 
becoming  effectual  shall  be  approved  by  the  governor. 

(g)  The  secretary  shall  take  and  subscribe  to  an  oath  similar  to 
that  of  the  commissioners,  and  shall  keep  full  and  correct  records  of  the 
transactions  and  proceedings  of  the  board,  and  of  all  awards  of  compen¬ 
sation  made  by  the  board,  or  by  any  two  of  its  members,  giving  the  date 
and  amount  of  the  award,  the  name  and  address  of  the  beneficiary,  the 
name  of  his  employer,  the  cause  and  nature  of  his  injury? 

(h)  The  said  commissioners  shall  be  known  collectively  as  the 
State  Board  of  Compensation  Awards  of  Ohio,  and  in  that  name 
may  sue  and  be  sued.  It  shall  have  a  seal  with  its  name  and  such  other 
design  engraved  thereon  as  the  said  board  may  prescribe,  by  which  it 
shall  authenticate  its  proceedings,  and  of  which  the  courts  shall  take  ju¬ 
dicial  notice. 

(i)  The  said  board  shall  keep  its  office  at  the  State  Capitol,  and 
shall  be  provided  by  the  Adjutant  General  with  suitable  room  or  rooms, 
necessary  office  furniture,  supplies  and  equipment,  and  all  necessary 
expenses  shall  be  audited  as  other  state  expenses  are  audited  and  paid, 
but  out  of  the  special  fund  hereinafter  created.  The  said  board  shall 
hold  daily  sessions  at  its  said  office  for  the  transaction  of  business ;  but 
it,  or  any  two  of  its  members,  may  hold  sessions  at  any  place  other  than 
the  Capitol  when  the  necessity  of  the  business  of  said  Board  seems  to 
require  it. 

(j)  The  salaries  of  said  commissioners,  the  compensation  of  their 
secretary,  clerks  and  other  employes,  together  with  the  actual  necessary 
expenses  incident  to  the  administration  of  the  insurance  fund  hereby 
provided,  shall  be  paid  out  of  the  special  fund  hereinafter  referred  to. 

(k)  The  commissioners  shall  have  power  to  adopt  and  publish 
rules  governing  its  proceedings  and  to  regulate  the  mode  and  manner  of 
all  investigations  and  hearings  before  it,  and  the  form  in  which  applica¬ 
tions  for  compensation  shall  be  made  and  the  form  of  reports  to  be  re¬ 
quired  from  the  employer,  from  the  examining  physician,  and  the  mode 
in  which  payment  shall  be  made,  and,  generally,  regulating  the  conduct 
of  business  before  it;  such  rules  to  be  approved  by  the  governor  and  not 
to  be  inconsistent  with  the  provisions  of  this  code ;  but  the  payment  of 
awards  shall  be  made  by  draft  signed  by  any  two  members  of  the  com¬ 
mission  payable  to  the  order  of  the  beneficiary  and  drawn  upon  the 
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State  Treasury  so  that  such  draft  may  be  cashed  at  the  local  bank  of  the 
beneficiary. 

(1)  No  member  of  said  Board  shall  participate  in  the  consideration 
of  any  claim  for  compensation  by  any  person  of  whom  he  is  a  creditor, 
or  to  whom  he  is  related  either  by  blood  or  marriage,  or  where  he  is 
otherwise  personally  interested  in  the  matter. 

Section  20.  The  said  State  Board  of  Compensation  Awards  shall 
have  entire  jurisdiction  of  the  disbursement  of  .  the  insurance  fund  pro¬ 
vided  for  in  this  Code,  and  of  determining  the  validity  of  all  applications 
for  compensation  out  of  said  fund,  and  of  fixing  the  amount  of  the  award 
in  each  instance ;  but  so  long  as  the  reward  or  any  part  of  it  remains 
unpaid  their  jurisdiction  as  to  the  amount  of  such  award  and  as  to  the 
person  in  any  particular  class  of  beneficiaries  to  which  the  same  shall 
be  payable  shall  be  continuing  so  that  they  may  have  power  to  make 
such  changes  therein  as  the  circumstances  may  warrant,  and  as  right 
and  justice  may  require. 

Section  21.  The  said  State  Board  of  Awards  shall  appoint  one 
or  more  competent  experienced  physicians  in  each  county  who  shall 
represent  the  Board  in  that  county,  all  such  appointments  to  be  during 
the  pleasure  of  the  Board.  Such  resident  physician  shall  receive  from 
the  employer  or  from  the  injured  employe  prompt  notice  of  the  occur¬ 
rence  of  any  injury  for  which  compensation  is  intended  to  be  claimed ; 
and  it  shall  be  his  duty  forthwith  to  examine  the  injured  party  and  to 
obtain  from  him,  if  he  is  in  condition  to  make  it,  a  statement  of  the 
cause  of  the  accident,  and  to  render  to  said  injured  party  the  first  aid 
if  the  said  injured  party  desires  it. 

It  shall  further  be  the  duty  of  said  physician  to  obtain  from  the 
employer  at  once  a  statement  under  oath  showing  whether  the  injured 
person  was  at  the  time  in  his  employ,  the  rate  of  weekly  wages  he  was 
receiving  at  the  time  of  his  injury,  any  facts  or  circumstances  making 
an  increase  or  decrease  in  such  wages  probable,  and  the  cause  of  the 
injury.  The  said  physician  shall  forward  promptly  to  the  said  Board  of 
Awards  such  report,  together  with  his  own  report  of  the  nature  and 
extent  of  the  injuries,  including  the  statement  made  to  him  by  the  in¬ 
jured  party,  and  an  application  signed  by  or  on  behalf  of  the  injured 
party  for  compensation  in  such  form  as  said  board  shall  prescribe.  For 
each  case  so  examined,  and  reported  upon,  said  physician  shall  receive 
a  fee  of  $3.00,  payable  out  of  the  expense  fund  of  said  board. 

Upon  receipt  of  such  report  the  said  board,  or  any  two  of  its  mem¬ 
bers,  shall  with  all  reasonable  promptness  consider  the  said  application, 
make  an  award  thereon,  first  if  they  deem  it  necessary  making  further 
investigation  thereof  or  calling  for  further  reports  in  regard  thereto; 
and  when  said  award  is  made  prompt  notice  of  the  same  shall  at  once 
be  given  in  writing  to  the  employer  and  to  the  employe.  If  within  five 
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days  thereafter  either  of  the  said  parties  protest  to  the  said  board 
against  the  said  award  the  board  shall  give  the  protesting  party  rea¬ 
sonable  opportunity  to  make  further  showing  to  it  in  regard  to  the 
claim.  If  no  such  protest  is  filed  the  board  shall  issue  its  warrant  on 
the  State  Treasurer  in  favor  of  the  injured  party  for- the  amount  of 
said  award  or  for  the  amount  of  the  first  installment  thereof,  and  for¬ 
ward  the  same  promptly  to  the  party  entitled  thereto,  and  all  subse¬ 
quent  installments  of  the  award  shall  be  paid  in  like  manner. 

The  same  course  shall  be  followed  so  far  as  the  same  is  applicable 
in  case  of  injuries  causing  death;  but  in  such  case  the  physician  repre¬ 
senting  the  said  Board  of  Awards  shall  make  diligent  inquiry  and  in¬ 
clude  in  his  report  a  statement  as  to  who,  if  any,  were  the  dependents 
of  the  deceased  employe  at  the  time  of  his  death. 

Section  22.  Par.  (a).  In  case  the  final  action  of  the  State  Board 
denies  the  right  of  the  claimant  to  participate  at  all  in  the  insurance 
fund  on  the  ground  that  the  injury  was  self-inflicted,  or  on  the  ground 
that  the  accident  did  not  arise  in  the  course  of  the  employment,  or 
upon  any  other  ground  going  to  the  basis  of  the  claimant’s  right,  then 
the  claimant  within  thirty  (30)  days  after  notice  of  the  final  action  of 
the  State  Board  may,  by  filing  his  appeal  in  the  common  pleas  court  of 
his  county,  be  entitled  to  a  trial  in  the  ordinary  way,  and  be  entitled 
to  a  jury  if  he  demands  it.  In  such  a  proceeding  the  prosecuting  at¬ 
torney  of  the  county,  without  additional  compensation,  shall  represent 
the  State  Board  of  Awards,  and  he  shall  be  notified  by  the  clerk  forthwith 
of  the  filing  of  such  appeal. 

Within  thirty  (30)  days  after  filing  his  appeal  the  appellant  shall 
file  a  petition  in  the  ordinary  form  against  the  said  Board  of  Awards 
as  defendant,  and  further  pleadings  shall  be  had  in  said  cause  accord¬ 
ing  to  the  rules  of  civil  procedure,  and  the  court,  or  the  jury,  under 
the  instruction  of  the  court,  if  a  jury  is  demanded,  shall  determine  the 
right  of  the  claimant;  and,  if  they  determine  the  right  in  his  favor,  shall 
fix  his  compensation  within  the  limits  and  under  the  rules  prescribed  in 
this  Code ;  and  any  final  judgment  so  obtained  shall  be  paid  by  the  State 
Board  of  Awards  out  of  the  insurance  fund  in  the  same'  manner  as 
awards  of  the  board  itsell  are  paid. 

The  costs  of  said  proceeding,  including  a  reasonable  attorney  fee 
to  the  claimant’s  attorney  to  be  fixed  by  the  trial  judge,  shall  be  taxed 
against  the  unsuccessful  party.  Either  party  shall  have  the  right  to 
prosecute  error  as  in  the  ordinary  civil  cases. 

Par.  (b).  It  is  further  provided  that  each  employer  as  defined 
herein,  shall  pay,  on  or  before  January  1,  1912,  and  annually  each  year 
thereafter  as  herein  provided,  into  the  State  Insurance  Fund  the  pre¬ 
miums  of  liability  risk  and  classes  of  employments  as  published  by  the 
state  actuary  as  herein  provided.  The  said  employers  shall  make  said 
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payments  to  the  county  treasury  of  the  county  in  which  he  resides  or 
is  conducting  his  business,  and  each  county  treasurer  shall  on  or  before 
January  I,  1912,  and  annually  each  year  thereafter,  remit  all  monies 
received  as  such  premiums  to  the  State  Treasurer,  who  shall  credit  the 
same  to  the  State  Liability  Insurance  Fund.  Each  employer,  when  he 
has  paid  such  premiums,  shall  file  a  statement  showing  the  amounts 
of  his  monthly  payroll,  and  the  monthly  average  number  of  the  employes 
employed  by  said  employer  during  the  previous  six  (6)  months,  and  any 
matter  which  the  state  actuary  may  require  as  necessary  for  the  proper 
determination  of  the  table  of  premiums  of  risks,  with  the  county  treas¬ 
urer  to  whom  he  has  paid  such  premiums  and  duplicate  thereof  with 
the  state  actuary.  The  same  to  be  verified  by  an  affidavit  by  the  em¬ 
ployer,  manager,  or  superior  officer  of  said  employer. 

The  County  Treasurer  on  the  receipt  of  the  payment  of  the  pre¬ 
miums  paid  as  herein  provided,  shall  give  to  each  employer  a  receipt 
showing  the  amount  of  premiums  paid  by  said  employer.  Said  em¬ 
ployer  shall  post  copies  of  said  receipt  in  conspicuous  places  about  his 
place  or  places  of  business,  and  the  same  when  so  posted  shall  constitute 
sufficient  notice  to  his  employes. 

Par.  (c).  Any  employer  amenable  to  this  Act  who  fails  to  pay  his 
premium  within  the  time  set  forth  above,  shall  not  be  protected  or  be 
entitled  to  the  benefit  of  the  provisions  of  this  Act  from  the  end  of  the 
last  premium  period. 

Par.  (d).  No  award  shall  be  made  by  the  State  Board  of  Com¬ 
pensation  Awards  and  no  compensation  shall  be  payable  out  of  the  State 
Insurance  Fund  unless  the  loss  of  earning  power  shall  exceed  five  (5) 
per  cent. 

Par.  (e).  Basis  of  Estimated  Premium.  If  a  single  establishment 
of  work  comprises  several  occupations  listed  in  this  section  in  different 
risk  classes,  the  premium  shall  be  computed  according  to  the  payroll 
of  each  occupation  if  clearly  separable ;  otherwise  an  average  rate 
of  premiums  shall  be  charged  for  the  entire  establishment,  taking  into 
consideration  the  number  of  employes  and  the  relative  hazards.  In  com¬ 
puting  the  payrolls  the  entire  compensation  received  by  every  working¬ 
man  shall  be  included,  whether  it  be  in  the  form  of  salary,  wage,  piece¬ 
work,  overtime,  or  an  allowance  in  the  way  of  profit  sharing,  premiums, 
or  otherwise  and  whether  payable  in  money,  board  or  otherwise. 

Par.  (f).  There  is  hereby  granted  to  the  State  Board  of  Com¬ 
pensation  Awards  and  to  all  persons  vested  herein  with  rights,  powers, 
or  obligations,  such  further  powers  as  may  be  necessary  and  proper  to 
carry  out  the  purpose  of  this  Code  and  are  not  inconsistent  with  the 
fundamental  laws. 

Section  23.  Par.  (a).  For  the  purpose  of  providing  a  fund  for 
the  payment  of  the  expenses  for  administering  the  insurance  fund 
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created  by  this  Code,  including  the  salaries  and  expenses  of  the  State 
Board  of  Compensation  Awards,  and  of  its  members,  stenographer, 
clerks  and  employes,  and  of  the  actuary  provided  for  in  this  Code,  and 
his  employes  and  expenses,  and  to  raise  all  moneys  necessary  to  carry 
out  the  provisions  of  this  Code,  excepting  the  moneys  necessary  to  pay 
the  awards  including  costs  where  awards  are  made  in  Court  and  costs 
are  taxed  in  connection  therewith  against  the  said  Board,  there  shall  be 
levied  annually  a  tax  on  the  grand  list  of  taxable  ^property  of  the  State 
of  Ohio,  which  shall  be  collected  in  the  same  manner  as  other  State 
taxes,  and  the  proceeds  of  which  shall  constitute  “the  expense  fund  of 
the  State  Board  of  Compensation  Awards  of  Ohio”.  The  rate  of  such 

levy  shall  be  . . . . . A  . 

upon  each  dollar  of  valuation  of  such  taxable  property,  and  the  said 
fund  shall  be  kept  separate  by  the  State  Treasurer  and  shall  be  disbursed 
by  him  only  for  the  purpose  for  which  it  was  created  as  above  men¬ 
tioned,  and  upon  warrants  signed  by  the  chairman  of  the  State  Board 
of  Awards  and  countersigned  by  its  secretary;  and  a  detailed  statement 
of  all  expenditures  from  this  fund  shall  be  kept  by  the  secretary,  which 
shall  be  open  at  all  times  for  public  inspection. 

Section  24.  Annually  on  or  before  the  first  day  of  January,  1913, 
the  State  Board  of  Compensation  Awards  under  the  oath  of  its  chair¬ 
man  and  secretary  shall  make  a  report  to  the  General  Assembly,  which 
shall  include  a  statement  of  the  number  of  awards  made  by  it  and  a 
general  statement  of  the  causes  of  the  accidents  leading  to  the  injuries 
for  which  awards  were  made,  a  detailed  statement  of  the  disbursements 
from  the  expense  fund,  and  the  condition  of  its  respective  funds,  to¬ 
gether  with  any  other  matters  which  the  said  State  Board  deems  it 
proper  to  call  to  the  attention  of  the  General  Assembly,  including  any 
recommendations  it  may  have  to  make  to  the  General  Assembly  in  the 
premises. 

Section  25.  Time '  of  Hearing.  The  time  for  a  hearing  upon  the 
merits  of  a  claim  for  compensation  shall  not  be  less  than  ten  days,  and 
upon  other  matters  not  less  than  five  days,  after  notice  given,  unless 
as  to  such  other  matters  the  Board  shall  shorten  the  time  by  order. 

Section  26.  Pleadings.  No  formal  or  written  pleadings  shall  be 
required  in  the  hearing  of  any  controversy  arising  under  this  Code. 

Section  27.  Rules  of  Evidence.  The  State  Board  of  Compensation 
Awards  shall  not  be  bound  by  the  usual  common  law  or  statutory  rules 
of  evidence  or  by  any  technical  or  formal  rules  of  procedure,  other  than 
as  herein  provided ;  but  may  make  the  investigation  in  such  manner  as 
in  their  judgment,  is  best  calculated  to  ascertain  the  substantial  rights 
of  the  parties  and  to  carry  out  justly  the  spirit  of  this  Code. 

Section  28.  Power  of  Inspection,  Subpoena  and  Oath.  The  State 
Board  of  Compensation  Awards  shall  have  the  power: 
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Par.  (a).  To  inspect  or  cause  to  be  inspected  the  premises  where 
the  injury  occurred; 

Par.  (b).  To  require  any  books  or  papers,  tools  or  other  movable 
chattels,  as  pertain  to  any  injury  to  the  employe  of  the  owner  of  said 
tools,  books,  papers  or  other  movable  chattels ; 

Par.  (c).  To  require  any  employe  claiming  compensation  to  be 
physically  examined  by  a  physician  appointed  by  said  Board; 

Par.  (d).  To  issue  subpoenas  to  compel  the  attendance  of  witnesses, 
and  the  production  of  tools,  books,  papers,  records  or  chattels  described 
in  par.  (b). 

Par.  (e).  To  administer  oaths. 

Section  29.  Award  to  be  conclusive  except  as  provided  in  Sec¬ 
tion  22.  The  findings  and  awards  made  hereunder  shall  be  conclusive 
unless  reopened  or  set  aside  by  the  State  Board  of  Compensation  Awards. 

Section  30.  Par.  (a).  The  office  of  State  Liability  Actuary  is 
hereby  created  and  within  thirty  (30)  days  after  the  passage  of  this  Code,, 
a  State  Actuary,  of  well  known  ability  and  reputation  in  determining 
Liability  Insurance  risks  of  employments  in  the  conduct  of  the  industries 
j  and  commerce  of  the  State,  shall  be  appointed  by  the  Governor. 

Par.  (b).  His  duties  shall  be  to  classify  the  employments  coming 
within  the  province  of  this  Code  with  respect  to  their  degree  of  hazard 
and  to  determine  the  risks  of  different  classes  of  employments,  and  fix 
the  rates  of  premiums  of  the  risks  of  the  same,  based  upon  the  total  pay¬ 
roll  and  number  of  employes  in  each  of  said  classes  of  employments, 
sufficiently  large  to  pay  each  employers  proportion  of  the  compensations 
provided  by  this  Code,  and  to  create  a  surplus  sufficiently  large  to 
guarantee  the  solvency  of  said  State  Insurance  Fund  from  year  to  year. 

4.  state  actuary. 

Par.  (c).  The  State  Actuary  shall  cause  to  be  published  from  year 
to  year,  on  the  first  day  of  October,  1911  (and  annually  each  first  day  of 
October  thereafter),  the  table  of  risks  applicable  to  employments  covered 
by  this  Code  for  the  year  beginning  January  1,  1912,  and  annually  on 

Sthe  first  day  of  January  thereafter. 

Par.  (d).  The  application  of  this  Code  as  between  employers  and 
employes  shall  date  from  and  include  the  first  day  of  January,  1912. 
The  payment  for  the  year  1912  and  each  succeeding  year  shall  be  made 
prior  to  the  day  last  mentioned  and  shall  be  preliminarily  collected  upon 
the  payroll  of  the  last  preceding  six  months  of  operation.  At  the  end 
of  each  year  an  adjustment  of  accounts  shall  be  made  upon  the  basis 
of  the  actual  payroll.  Any  shortage  shall  be  made  good  on  or  before 
February  first  following  any  adjustment,  and  any  overpayment  shall  be 
credited  on  the  premium  due  and  payable  for  the  succeeding  year.  Any 
employer  who  shall  enter  into  business  at  any  intermediate  day  shall 
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make  his  payment  for  the  initial  year  or  portion  thereof  before  com¬ 
mencing  operation ;  the  amount  shall  be  calculated  upon  his  estimated 
payroll,  an  adjustment  shall  be  made  on  or  before  February  first  of  the 
following  year  in  the  manner  above  provided.  It  shall  be  descretionary 
with  the  State  Board  of  Compensation  Awards  to  permit  an  annual  pay¬ 
ment  to  be  made  in  semi-annual  installments. 

Par.  (e).  It  is  further  provided  that  the  State  Actuary  appointed 
by  the  governor,  as  herein  provided  shall  be  removable  by  the  governor 
but  shall  not  be  removed  from  his  office  except  for  cause  and  in  case  of 
the  removal  for  good  cause  shown,  death  or  resignation  of  the  State 
Actuary,  the  vacancy  thus  created  shall  be  filled  by  appointment  by  the 
governor. 

Par.  (f).  Each  employer  as  defined  in  Sections  2  and  3  of  this  code, 
is  authorized  to  deduct  from  the  total  payroll  of  his  employes  one-fourth 
(|)  of  the  premium  required  by  this  code  to  be  paid  by  him  for  any 
premium  period  and  to  apportion  the  same  amongst  his  several  em¬ 
ployes  in  proportion  to  the  payroll  of  each  employe.  Each  employer 
aforesaid  shall  give  a  receipt  to  each  employe  showing  the  amount  which 
has  been  deducted  from  the  wages  of  said  employe  and  paid  by  him  into 
the  State  Insurance  Fund. 

Par.  (g).  Penalty  for  Misrepresentation  as  to  Payroll.  Any  em¬ 
ployer  who  shall  misrepresent  to  the  department  the  amount  of  payroll 
upon  which  the  premium  under  this  code  is  based  shall  be  liable  to  the 
State  Insurance  Fund  in  ten  times  the  amount  of  the  difference  in 
premium  paid  and  the  amount  the  employer  should  have  paid.  Any 
employer  who  shall  misrepresent  to  the  department  the  amount  of  con¬ 
tribution  due  from  him  to,  or  collected  by  him  for,  the  State  Insurance 
Fund  shall  be  liable  to  the  state  in  ten  times  the  amount  attempted  to  be 
concealed  or  withheld  by  such  misrepresentation.  The  liability  to  the 
State  Insurance  Fund  under  this  Section  shall  be  enforced  in  a  civil  ac¬ 
tion  in  the  name  of  the  State  Insurance  Fund.  All  sums  collected  un¬ 
der  this  section  shall  be  paid  into  the  State  Insurance  Fund  in  propor¬ 
tion  to  the  interest  of  each  or  either  therein. 

Par.  (h).  The  State  Actuary’s  salary  shall  not  exceed  $ - 

per  annum  and  traveling  expenses  not  to  exceed  $ -  and  he 

shall  appoint,  subject  to  the  approval  of  the  governor,  necessary  as¬ 
sistants,  and  the  salary  of  each  assistant  shall  not  exceed  $ - 

per  annum  and  traveling  expenses,  not  to  exceed  $ - . 

5.  STATE  INSURANCE  FUND. 

Section  31.  Par.  (a).  The  treasurer  of  the  state  of  Ohio  shall  be 
the  custodian  of  the  State  Insurance  Fund  created  by  this  code;  said 
treasurer  shall,  at  the  time  this  code  takes  effect,  or  at  the  time  he  as¬ 
sumes  the  duties  of  his  office  after  being  elected,  give  a  separate  bond 
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with  sufficient  sureties  approved  by  the  governor  to  guarantee  the  in¬ 
tegrity  of  said  Insurance  Fund. 

Par.  (b).  The  State  Treasurer  shall  invest  quarterly,  each  year,, 
any  surplus  monies  of  the  State  Board  of  Compensation  Awards  in 
County,  City  and  School  Bonds  of  the  State  of  Ohio,  the  legality  of  the 
issue  of  which  has  been  approved  by  the  Attorney  General,  and  the  ac¬ 
cumulated  interest  on  said  investment  shall  be  credited  by  the  State 
Treasurer  to  the  State  Insurance  Fund  created  by  this  code. 

Section  32.  Words  and  Phrases.  Par.  (a)  The  term  “Em¬ 
ployer”  as  used  herein,  shall  include  every  person  employing  another  to- 
perform  a  service  such  as  comes  within  this  code,  and  shall  mean  any 
person  or  corporation  or  co-partnership,  or  association  or  group  of  per¬ 
sons,  association  or  corporations,  and  their  successors  or  legal  repre¬ 
sentatives  after  death,  and  shall  include  State,  County,  City,  Incorporate  I 
Town  or  Village,  School  District  and  other  public  employers. 

Par.  (b).  The  term  “Employees”  shall  include  all  persons  employed 
to  work  in  employments  defined  in  this  code. 

Par.  (c).  The  term  “Dependent”  shall  mean  a  person  receiving 
and  using  for  necessary  support  a  part  of  the  employes’  wage  or  of  the 
proceeds  obtained  by  the  employe  with  such  wage. 

Section  33.  Intervening  Period.  Until  this  code  shall  take  effect 
no  right  of  any  employe  or  dependent  to  recover  against  the  employer 
or  any  other  person  for  injuries  shall  be  in  any  way  affected  hereby;  and 
this  code  shall  not  apply  to  injuries  incurred  before  that  date. 

Section  34.  An  emergency  for  the  preservation  of  the  public 
peace,  health  and  safety  is  hereby  declared  to  exist,  and  this  Code  shall 
take  effect  on  the  first  day  of  January,  1912. 

James  Harrington  Boyd,  Chairman. 

Geo.  W. -Perks,  Vice-Chairman. 

W.  J.  Rohr,  Secretary. 

J.  P.  Smith. 
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The  chairman  of  the  commission  in  signing  the  report  of  the  com¬ 
mission  approves  all  of  the  provisions  and  principles  contained  in  the 
Employe’s  Compensation  Code,  recommended  by  the  commission,  except¬ 
ing  the  provisions  creating  the  State  Board  of  Compensation  Awards, 
on  the  grounds  that  a  single  State  Board  of  Awards  selected  and  per¬ 
petuated  by  appointment  by  a  single  man  is  bureaucratic,  while  the 
beneficiaries  insured  will  number  upwards  of  2,000,000  citizens  of  Ohio. 
Such  a  board  would  be  subject  to  political  manipulation  and  out  of  touch 
with  local  interest.  It  would  create  unnecessarily  a  large  number  of  new 
offices,  whereas  it  will  take  away  from  the  common  pleas  courts  much 
of  the  work  done  by  them,  whose  judges  are  equipped  by  training  and 
provided  with  salaries  for  doing  similar  work,  and  are  elected  by  the 
citizens  of  their  respective  districts. 

James  Harrington  Boyd. 


On  account  of  the  concessions  made  by  the  majority  members-  of 
this  commission,  namely,  that  the  employes  should  be  compensated  for 
so  long  as  total  disability  lasts,  and  the  maximum  amount  of  compensa¬ 
tion  in  permanent  partial  disability  and  death  should  be  four  hundred 
($400)  dollars  more  than  agreed  at  the  Chicago  conference,  and  the 
waiting  period  be  only  one-half  of  that  decided  by  the  Chicago  confer¬ 
ence  and  the  minimum  and  maximum  weekly  allowance  be  raised'' 
from  $4  to  $5  and  from  $10  to  $12,  also,  that  the  employe  be  given  the 
right  of  appeal  in  event  he  is  denied  any  compensation  by  the  State  Board 
of  Compensation  Awards,  I  have  signed  my  name  to  this  Code,  without 
any  exceptions. 

W.  J.  Rohr. 


SUPPLEMENTAL  REPORT. 

The  Employer’s  Liability  Commission  of  Ohio  will  make  a  Supple¬ 
mentary  Report  in  the  first  part  of  March,  1911,  to  the  79th  General 
Assembly  on  the  Non-fatal  Accidents  of  Cuyahoga  County,  Ohio,  for  the 
period  1905- 1910,  the  results  of  the  investigations  of  the  experts,  E. 
E.  Watson,  investigator  in  chief,  Wm.  P.  Harms  and  Wm.  Peacock. 

James  Harrington  Boyd,  Chairman, 
George  W.  Perks,  Vice-Chairman, 

W.  J.  Rohr,  Secretary. 

J.  P.  Smith. 
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A  BRIEF  RESUME  OF  LEGAL  QUESTIONS 
INVOLVED. 

IN  AN  ACT  WHICH  PROVIDES  FOR  THE  COMPENSATION  OF  THE 
IMPAIRMENT  OF  THE  EARNING  POWER  OF  A  WORKMAN  OC¬ 
CURRING  IN  THE  DUE  COURSE  OF  HIS  EMPLOYMENT. 


STATE  INSURANCE. 

By  James  Harrington  Boyd,  Chairman. 

The  Legal  Statute  and  Constitutionality  of : 

I.  Workmen’s  Compensation  Act  applicable  to  a  class  of  hazardous  employ¬ 
ments — the  injured  employee  having  the  right  to  choose  to  accept  the  compen¬ 
sation  provided  by  the  act  or  to  sue  at  law,  without  regard  to  the  negligence  of 
the  employer  or  employee,  excepting  the  willful  negligence  of  either. 

II.  An  act  which  provides  for  a  reasonable  compensation  of  workingmen 
for  the-^impairment  of  wages  arising  out  of  industrial  accidents  and  makes  it 
obligatory  upon  the  employer  to  insure  against  said  obligation  and  the  injured 
workingman  to  accept  the  compensation  provided  in  the  act,  without  regard  to 
negligence  on  the  part  of  either,  excepting  for  willful  negligence. 

1.  LEGAL  STATUS  OF  THE  NEW  YORK  ACT. 

The  Employers’  Liability  Commission  of  New  York  State  cited  the  fol¬ 
lowing  summary  of  authorities  in  its  report  of  March  10,  1910,  to  sustain  their 
recommendation,  to  the  legislature  of  New  York  State,  of  the  enactment  of  the 
compensation  act  which  is  now  a  statute  of  that  state  and  the  text  of  which  is 
given  in  Appendix  III,  p  33. 

Adopted  Feb.  2,  1911. 


SUMMARY  OF  THE  DECISIONS. 

1.  A  statute  is  not  necessarily  unconstitutional  because  it  places  an  absolute 

or  insurer’s  liability  upon  persons  engaged  in  certain  occupations.  Bertholf  v. 
O’Reilly,  74  N.  Y.  509;  Marvin  v.  Trout,  199  U.  S.  212;  Chicago,  R.  I.  &  Pacific 
R.  Co.  v.  Zernecke,  183  U.  S.  582 ;  St.  Louis  &  San  Francisco  Railroad  Co.  v. 

Mathews,  165  U.  S.  I;  Jones  v.  Brim,  —  U.  S.  180.  And  see  Jones  v.  Great 

Southern  Hotel  Co.,  .86,  Feb.  370. 

2.  A  statute  is  not  unconstitutional  because  it  changes  the  common  law  or 

imposes  a  liability  unknown  to  the  common  law.  Bertholf  v.  O’Reilly,  74  N.  Y. 
509;  Munn  v.  Illinois,  94  U.  S.  113;  Rhodes  v.  Sperry,  193  N.  Y.  223;  Adair  v. 
U.  S.,  208  U.  S.  161;  Missouri  Pacific  Railway  Co.  v.  Mackey,  127  U.  S.  205; 

Ivy  v.  Western  Union  Telegraph  Co.,  165  Fed.  391.  And  see  the  Employers’ 

Liability  Case,  207  U.  S.  463;  Martin  v.  Pittsburg  &  Lake  Eria  Railroad  Co., 
203  U.  S.  284;  St.  Louis  &  San  Francisco  Railroad  Co.  v.  Mathews,  165  U.  S.  1 ; 
Johnstone  v.  Fargo,  184  N.  Y.  379. 

3.  A  statute  is  not  necessarily  unconstitutional  because  it  restrains  the 
liberty  of  contract.,  McLean  v.  State  of  Arkansas,  211  U.  S.  530;  Wilmington 


80 


REPORT  OF  THE 


v.  Fulton,  205  U.  S.  60;  Knoxville  Iron  Co.  v.  Harrison,  183  U.  S.  13;  Holden 
v.  Hardy,  169  U.  S.  366;  Vroom  v.  N.  Y.  C.  &  H.  R.  R.  Co.  129  App.  Div.  858. 
But  see  the  Employers’  Liability  Case,  207  U.  S.  463  (Dissenting  opinion  of 
Moody,  J)  ;  Adair  v.  United  States,  208  U.  S.  161;  Lochner  v.  New  York,  198 
U.  S.  45;  Allegeyer  v.  Louisiana,  165  U.  S.  578;  Goldfield  Consolidated  Mines  Co. 
v.  Goldfield,  159  Fed.  560.  , 

4.  Provision  in  a  statute  inposing  liability  upon  employers  and  making  void 
all  contracts  between  employers  and  employees  by  which  the  latter  would  be 
deprived  of  the  benefit  of  the  statute,  does  not  seem  to  be  unconstitutional.  Em¬ 
ployers’  Liability  Case,  207  U.  S.  463;  Vroom  v.  N.  Y.  C.  &  H.  R.  R.  Co.  129 
App.  Div.  858;  Minnesota  Iron  Co.  v.  Kline,  199  U.  S.  503. 

5.  A  statute  is  not  unconstitutional  merely  because  it  applies  to  large  em¬ 
ployers  and  not  to  small  employers.  McLean  v.  Arkansas,  211  U.  S.  539;  St. 
Louis  Consolidated  Coal  C.  v.  Illinois,  185  U.  S.  203. 

6.  The  courts  seem  to  have  some  slight  tendency  to  recognize  the  inequality 
of  employees  with  their  employers  in  regard  to  contracts.  Knoxville  Iron  Co.  v. 
Harrison,  183  U.  S.  13;  Johnstone  v.  Fargo,  184  N.  Y.  379.  But  see  Adair  v. 
United  States,  208  U.  S.  161 ;  People  v.  Williams,  189  N.  Y.  131. 

7.  Statute  restricting  the  number  of  hours  of  labor  are  not  unconstitutional 

if  they  are  a  proper  exercise  of  the  police  power,  as  in  the  case  of  (a)  Mines — 
Holden  v.  Hardy,  169  U.  S.  366.  (b)  Laundries — Soon  Hing  v.  Crowley,  113 

U.  S.  70.  (c)  Railways — People  v.  Phyfe,  136  N.  Y.  554.  (d)  Bakeries — 

(Contra)  Lochnew  v.  New  York,  189  U.  S.  45. 

8.  Statutes  are  not  unconstitutional  because  they  require  persons  engaged 
in  certain  occupations  to  take  out  license  if  they  are  a  proper  exercise  of  the 
police  power.  People,  etc.  v.  Warden,  etc.,  144  N.  Y.  520;  Gundling  v.  Chicago, 
177  U.  S.  183;  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  513.  But  see 
Bossetts  v.  People,  62,  N.  E.  215. 

9.  A  contract  by  which  an  employee  exempts  his  employer  from  legal  liabil¬ 
ity  for  injuries  sustained  is  void  as  against  public  policy.  Johnstone  v.  Fargo. 
184  N.  Y.  379. 

For  the  first  time  in  the  history  of  Jurisprudence  in  United  States,  in  Sep¬ 
tember  1910,  Justice  Pound  of  Buffalo,  Erie  County,  New  York  State,  passed 
upon  the  legal  status  of  a  law  which  provided  for  the  payment  to  workmen  and 

their  dependents,  in  proportion  to  the  impairment  of  the  earning  power  of  the 

workmen,  injured  in  the  due  course  of  their  employment  in  hazardous  occupa¬ 
tions,  without  regard  to  negligence  or  fault  of  the  employer  or  employee  excepting 
where  the  fault  or  negligence  of  both  was  malicious.  Justice  Pound  has  held  that 
such  a  law  is  constitutional  and  that  it  is  wholly  within  the  police  power  of  the 

state  to  enact  such  a  law.  His  opinion  is  given  in  full  below : 

THE  CONSTITUTIONALITY  OF  THE  COMPENSATION  ACT  OF  NEW 

YORK  STATE  GIVEN  IN  APPENDIX  III,  IS  SUSTAINED  BY  JUS¬ 
TICE  POUND  IN  THE  OPINION  CITED  BELOW: 

Supreme  Court — Special  Term. 

ERIE  COUNTY. 

September ,  1910. 

Earl  Ives,  plaintiff,  v.  The  South  Buffalo  Railway  Company,  defendant. 

Demurrer  to  defendant’s  answer. 

Thomas  C.  Burke  for  plaintiff;  Charles  B.  Sears  for  defendant. 

POUND,  J. — The  answer  challenges  the  constitutionality  of  Chapter  674, 
Laws  -910,  entitled  “An  Act  to  amend  the  Labor  Law  in  relation  to  workmen's 
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compensation  in  certain  dangerous  employments.”  This  chapter  applies  only  to 
workmen  engaged  in  manuel  machanical  labor  in  certain  employments  declared 
by  the  act  to  be  dangerous  by  reason  of  inherent,  necessary  or  substantially  un¬ 
avoidable  risks  to  life  or  limb,  in  which  it  is  deemed  necessary  to  establish  a 
new  system  of  compensation  for  accidents  to  workmen.  (Sec.215.) 

AMONG  SUCH  EMPLOYMENTS  IS  INCLUDED: 

6.  “The  operation  on  steam  railroads  or  locomotives,  engines,  trains,  motors 
or  cars  propelled  by  gravity  of  steam,  electricity,  or  other  mechanical  power,  or 
the  construction  or  repairs  of  steam  railroad  tracks  and  roadbeds  over  which 
such  locomotives,  engines,  rains,  motors  or  cars  are  operated.”  (Sec.  215.) 

Plaintiff  brings  himself  squarely  under  the  provisions  of  this  act  by  alleging 
facts  that  establish,  as  admitted  by  the  answer,  that,  while  employed  by  defend¬ 
ant  as  a  switchman,  he  was  injured  in  the  prosecution  of  his  work,  without  neg¬ 
ligence  on  the  part  of  the  defendant,  and  “Without  serious  or  wilful  misconduct” 
on  his  part,  but  solely  by  reason  of  a  necessary  risk  or  danger  of  his  employment, 
or  one  inherent  in  the  nature  thereof.  (Sec.  217.) 

Prior  to  the  enactment  of  the  State  above  cited  he  would  have  been  without 
remedy.  By  virtue  of  its  provisions  he  is  entitled  to  recover  according  to  a  fixed 
scale  of  compensation,  without  establishing  that  the  employer  is  at  fault  in  any 
way.  (Sec.  219a.) 

The  plaintiff  demurrs  to  the  answer  on  the  ground  that  it  is  insufficient  in 
law  on  its  face. 

This  act  is  based  on  the  Workmen’s  Compensation  Act  of  England,  and  its 
enactment  is  due  to  the  fact  that  the  common  law  afford  no  available  remedy  for 
injuries  occasioned  by  industrial  accidents  not  attributable  to  the  negligence  of 
the  employer. 

Defendant  maintains  that,  under  our  system  of  constitutional  government, 
the  incorporation  into  our  law  of  the  English  law  of  workmen’s  compensation 
is  beyond  the  powers  of  the  legislature.  First,  because  the  act  in  question  de¬ 
prives  the  defendant  of  liberty  and  property  without  due  process  of  law,  and 
denies  it  the  equal  protection  of  the  laws  in  contravention  of  the  Fourteenth 
Amendment  of  the  United  States  Constitution,  and  Article  1,  Section  6,  of  the 
constitution  of  this  state.  Second,  because  it  violates  the  right  of  trial  by  jury 
guaranteed  by  article  1,  section  2,  of  the  constitution  of  this  state.  Third,  because 
it  limits  the  amount  recoverable  in  actions  to  recover  damages  for  injuries  re¬ 
sulting  in  death  in  contravention  of  article  1,  section  18,  of  the  constitution  of 
this  state. 

It  has  well  been  said  by  Mr.  Justice  Brown  of  the  Supreme  Court  of  the 
United  States,  writing  the  opinion  of  the  Court  of  Holden  v.  Hardy  (169  U.  S., 
366,  at  p.  387),  that  “while  the  cardinal  principles  of  justice  are  immutable,  the 
methods  by  which  justice  is  administered  are  subject  to  constant  fluctuation,  and 
the  Constitution  of  the  United  States,  which  is  necessarily  and  to  a  large  extent 
inflexible  and  exceedingly  difficult  of  amendment  should  not  be  so  construed  as 
to  deprive  the  states  of  the  power  to  so  amend  their  laws  as  to  make  them  con¬ 
form  to  the  wishes  of  the  citizens  as  they  may  deem  best  for  the  public  welfare 
without  bringing  them  into  conflict  with  the  supreme  law  of  the  land.” 

It  is  well  established  that  statutes  applicable  solely  to  railroads  do  not  deny 
to  railroads  the  equal  protection  of  the  laws.  A  classification  of  “dangerous 
employments”  for  the  purposes  of  the  act  must  be  upheld  (Missouri  R’y  v.  Mackay 
127  U.  S.,  205.) 

But  the  act  is  attacked  chiefly  because  it  imposes  liability  without  fault.  Our 
jurisprudence  offers  examples  of  legal  liability  without  fault,  and  the  deprivation 
1/ 
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of  property  without  fault  being  attributable  to  its  owner.  The  law  of  deodands 
was  such  an  example.  The  personification  of  the  ship  in  marine  law  is  another. 
Other  examples  are  offered  in  the  common  law  liability  of  the  husband  for  the 
torts  of  the  wife,  or  liability  of  the  master  for  the  acts  of  his  servant.  (The 
Osceola,  189  U.  S.,  158:)  (Chicago,  R.  I.  &  P.  R’y  v.  Zernecke,  183  U.  S.,  582). 

In  the  case  last  cited  a  statute  making  railroad  companies  liable  for  all 
damages  inflicted  upon  the  person  of  passengers  while  being  transported  over  its 
road,  except  in  cases  where  the  injury  arose  through  the  criminal  negligence  of 
the  person  injured,  was  upheld,  primarily  on  the  ground  that  the  railroad  com¬ 
pany  being  a  domestic  corporation  of  Nebraska  accepted  with  its  incorporation 
the  liability  so  imposed  by  the  laws  of  the  state  and  could  not  complain  of  it. 
But  the  court  in  its  opinion  cites  with  approval  the  opinion  of  the  Supreme  Court 
of  Nebraska.  That  court  said :  “The  legislation  is  justifiable  under  the  police 
power  of  the  state,  so  it  has  been  held.  It  was  enacted  to  make  railroad  com¬ 
panies  insurers  of  the  safe  transportation  of  their  passengers  as  they  were  of 
baggage  and  freight;  and  no  good  reason  is  suggested  why  a  railroad  company 
should  be  released  from  liability  for  injuries  received  by  a  passenger  while  being 
transported  over  its  line  while  the  corporation  must  respond  for  any  damages 
to  his  baggage  or  freight.” 

The  Legislature  may  alter  or  repeal  the  common  law.  It  may  create  new 
offenses,  enlarge  the  scope  of  civil  remedies  and  foster  responsibility  for  injuries 
upon  persons  against  whom  the  common  law  gives  no  remedy.  (Bertholf  v. 
O’Reilly,  74  N.  Y.,  504.) 

It  would  seem  to  follow  that  it  might  make  those  who  employ  workmen  in 
dangerous  callings  insurers  to  some  extent  of  the  safety  of  such  workmen.  The 
common  law  imposed  upon  the  employee  entire  responsibilities  for  injuries  arising 
out  of  the  necessary  risks  or  dangers  of  the  employment.  The  statute  before 
us  merely  shifts  such  liability  upon  the  employer.  That  the  Legislature  has  the 
power  to  deal  with  the  question  of  employers’  liability  on  a  basis  other  than  fault 
is  not  clear  beyond  peradventure,  but  every  presumption  is  in  favor  of  the  con¬ 
stitutionality  of  the  act,  nor  do  I  find  its  constitutionality  so  doubtful  as  to  war¬ 
rant  this  court  in  holding  that  such  action  is  not  within  the  constitutional  powers 
of  the  Legislature. 

I  have  examined  the  authorities  cited  by  the  learned  counsel  for  the  de¬ 
fendant.  They  merely  point  out  the  shifting  character  of  the  border  line  be¬ 
tween  statutes  which  are  upheld  by  the  court  as  being  a  legitimate  exercise  of 
the  legislative  power  to  pass  all  manner  of  necessary  and  wholesome  acts  for 
the  protection  and  well-being  of  the  public,  although  such  acts  may  interfere  with 
personal  liberty  and  the  right  to  do  what  one  will  with  his  own  and  statutes 
which  are  held  by  the  courts  to  interfere  without  warrant  with  the  privilege  of 
pursuing  an  ordinary  trade  or  calling,  and  therefore  to  be .  unconstitutional  and 

void. 

In  the  case  of  Lockner  v.  New  York  (189  U.  S.,  45)  the  prevailing  and  dis¬ 
senting  opinions  contain  a  full  discussion  of  the  principles  of  underlying  the 
decision  of  such  cases.  The  court  held  in  that  case  that  there  is  no  reasonable 
ground  on  the  score  of  health  for  interfering  with  the  liberty  of  the  person  or 
the  right  of  free  contract  by  determining  the  hours  of  labor  in  the  occupation  of 
a  baker.  The  same  court  had  already  held  in  Holden  v.  Hardy  (supra)  that 
there  was  reasonable  ground  on  the 'score  of  health  for  interfering  with  the 
liberty  of  the  person  and  the  right  of  free  contract  in  determining  hours  of  labor 
in  the  occupation  of  workingmen  in  smelters.  In  the  former  case  the  public 
good  did  not,  in  the  judgment  of  the  court,  require  the  restrictive  legislation ;  in 
the  latter  case  it  did. 
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In  the  latter  case  Mr.  Justice  Brown  says  that  “This  court  has  not  failed  to 
recognize  the  fact  that  the  law  is  to  some  extent  a  progressive  science.  *  *  * 

Classes  of  persons,  particularly  those  engaged  in  dangerous  or  unhealthful  employ¬ 
ments,  have  been  found  to  be  in  need  of  additional  protection.” 

As  to  the  objections  to  the  statute  that  it  limits  the  amount  recoverable  in 
death  cases,  it  is  enough  to  say  that  it  is  for  the  plaintiff  to  make  the  claim 
of  unconstitutionality  in  this  regard,  as  it  is  the  plaintiff  alone  who  is  prejudiced 
thereby,  and  it  does  not  lie  in  the  mouth  of  the  defendant  to  raise  this  objection 
to  the  state. 

Demurrer  overruled,  with  costs,  and  judgment  absolute  for  the  plaintiff  di¬ 
rected  on  the  pleadings,  with  costs. 

II. 

THE  LEGAL  REASONS  FOR  THE  JUSTIFICATION  OF  THE  ENACT¬ 
MENT  OF  THE  LAW  RECOMMENDED  BY  THE  EMPLOYERS’ 
LIABILITY  COMMISSION  OF  OHIO. 

By  James  Harrington  Boyd,  Chairman. 

Introduction. 

We  assume,  in  proceeding  to  the  legal  argument  given  below,  that  the  fol¬ 
lowing  conclusions  of  fact  relating  to  the  compensation  of  workmen  for  impair¬ 
ment  of  earning  power  in  the  due  course  of  their  employment  arising  out  of 
industrial  accidents  or  operations  in  Ohio,  have  been  established  beyond  contro¬ 
versy  by  the  report  of  the  investigation  of  your  commission  to  the  Legislature 
of  the  state  of  Ohio,  on  Employers’  Liability.  (See  Report  of  E.  E.  Watson  on 
Fatal  Accidents.) 

1.  That  only  a  small  proportion  of  workmen  injured  by  accidents  of  em¬ 
ployment  get  substantial  compensation,  and,  therefore,  as  a  rule,  they  and  their 
dependents  are  forced  to  a  lower  standard  of  living,  and  often  become  burdens 
upon  the  state  through  public  or  private  charity  (payments  of  any  amount  are 
made  from  one  payment  to  eight  injured  to  six  payments  to  one  hundred  injured.) 

That  the  system  is  wasteful,  being  costly  to  employers  and  the  state,  and  of 
small  benefits  to  the  victim  of  accident  (That  less  than  25%  of  what  it  costs 
employers  to  insure  against  their  liability  reaches  the  hands  of  the  injured 
employe;  that  dependents  of  married  employes  killed  in  Ohio  in  industrial  acci¬ 
dents  receive  on  an  average  less  than  $750.00  and  that  58%  of  married  workmen 
killed  receive  nothing). 

3.  That  the  system  is  slow  in  operation,  involving  of  necessity,  great  delay 
in  the  settlement  of  cases  (Litigation  of  personal  injury  suits  are  in  court  from 
six  months  to  ten  years.) 

4.  That  the  operation  of  the  law  breeds  continually  increasing  antagonism 
between  employer  and  employees.  These  conclusions  have  likewise  been  estab¬ 
lished  by  the  reports  of  the  commissions  of  New  York,  Illinois,  Wisconsin  and 
Minnesota. 

THE  REMEDY  FOR  THE  COMPENSATION  OF  WORKINGMEN 
INJURED  IN  THE  DUE  COURSE  OF  THEIR  EMPLOYMENT 
IS,  IN  ITS  INHERENT  NATURE,  EQUITABLE  RELIEF. 

(a)  First,  the  statistical  investigations  show: 

1.  That  less  than  20%  of  workingmen  injured  and  killed  have  a  cause  of 
action  at  law,  that  is  in  less  than  20%  of  the  cases,  is  the  cause  of  injury  attrib¬ 
utable  to  the  negligence  of  the  employer. 
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2.  That  in  these  cases  only  from  one-fourth  to  one-fifth  of  what  it  costs 
the  employer  to  insure  his  workmen  against  injuries,  reaches  the  hands  of  the 
workmen  available  for  his  relief.  (New  York  Commission’s  Report,  p.  31,  and 
Report  of  E.  E.  Watson.) 

3.  That  the  dependents  of  married  men,  killed  in  Ohio,  receive  nothing  in 
58.3%  of  the  cases  and  the  41.7%  of  the  cases  in  which  they  receive  something, 
they  receive  on  an  average  of  $1,056,  25%  of  which  must  be  paid  in  attorney  fees, 
leaving  $792.00,  and  if  medical  attendance  and  funeral  expenses  in  Cuyahoga 
County,  Ohio,  are  as  expensive  for  married  employes  killed  in  industrial  acci¬ 
dents  as  they  are  in  Buffalo,  New  York  State  (See  New  York  Commission  Report, 
p.  23)  then  we  must  further  subtract  $194.00  from  $792.00  on  account  of  med¬ 
ical  and  funeral  expenses,  leaving  a  net  average  of  $595.00,  which  the  dependents 
of  married  men  killed  receive.  This  sum  of  $598.00  is  about  one  year’s  average 
wage  of  a  laboring  man  and  wholly  inadequate  as  a  compensation  for  a  widow 
and  dependent  children. 

Second,  that  more  than  80%  of  workmen  injured  and  killed  do  not  receive 
any  compensation.  Moreover,  the  dependents  of  a  workman  killed,  whether  the 
cause  of  the  accident  was  due  to  his  negligence  or  to  the  natural  hazard  of  the 
employment,  the  effect  on  the  dependents  and  society  is  the  same. 

Therefore,  the  remedy  based  upon  fault  fails  to  compensate  reasonably  those 
whom  in  theory  it  should ;  it  is  extraordinary  wasteful  and  fails  to  compensate 
at  all  the  80%  of  all  workingmen  injured  and  killed  whom  society  demands  shall 
work  in  dangerous  employments. 

(b)  The  question  whether  all  employers  can  be  made  liable  for  accidents 
to  their  employes  without  regard  to  fault  (excepting  malicious  fault  on  the  part 
of  the  employe  and  employer)  can  best  be  approached  by  considering  the  dif¬ 
ferent  steps  which  have  within  the  last  few  years  been  taken  in  this  regard. 

1.  There  is  no  doubt  but  that  the  fellow-servant  doctrine  might  be  abol¬ 
ished.  The  Norris  Law  in  this  state  has  greatly  enlarged  the  scope  of  the 
cause  of  action  of  the  plaintiff  by  greatly  restricting  the  class  of  fellow-servants 
and  enlarging  the  number  of  vice-principles  or  agents  of  the  employer  to  include 
superintendents,  foremen  and  superior  persons.  And  in  several  states,  statutes, 
applying  to  particular  employments  abolishing  the  common  law  defenses  have 
been  held  constitutional  by  the  United  States  Supreme  Court.  Minnesota  Iron 
Co.,  v.  Kline,  199  U.  S.,  593;  Louisville  R.  Co.  v.  Molton,  30  Supr.  Ct.,  Rp., 
676  and  Cases  Cited. 

2.  It  would  seem  that  the  doctrine  of  assumption  of  risk  may  be  consti¬ 
tutionally  abolished,  Schlemmar  v.  Buffalo,  R.  &  C.  R’y  Co.,  205  United  States,  1. 

3.  The  doctrine  of  contributory  negligence  could  likewise  be  abolished, 
Schlemmar  v.  Buffalo,  R.  &  C.  R’y  Co.,  above  Employers’  Liability  Cases, 

207  U.  S.,  463. 

215  U.  S.  -  Hoxie,  v.  N.  Y.  N.  H.  &  H.  R.  R.  Co.,  82 

Conn.,  352. 

The  Norris  Law  to  a  very  great  extent  destroys  the  common  law  defenses 
and  at  the  same  time  and  in  the  same  proportion  enlarged  the  cause  of  action 
of  the  plaintiff. 

The  defense  of  the  fellow  servant  doctrine,  so  called  judge  made  law,  is  not 
based  upon  fault  of  the  plaintiff,  therefore  its  abolishment  creates  a  right  of 
action  for  the  employe  not  based  upon  the  fault  of  the  employer. 

(c)  With  the  abolition  of  the  common  law  defenses,  we  are  left,  therefore, 
with  the  sole  question,  under  the  existing  state  of  facts  given  above,  can  the 
Legislature  of  Ohio  under  a  due  exercise  of  its  police  power  for  the  protection 
of  the  workmen  of  the  state,  substitute  in  place  of  the  present  action  for  dam- 
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ages  based  upon  fault  of  the  employer,  a  plan  of  insurance  which  will  reason¬ 
ably  compensate  all  injured  employes,  without  regard  to  fault  on  the  part  of 
either  employer  or  employe  excepting  malicious  fault? 

At  the  same  time  furnish  a  remedy  which  will  insure  the  application  of 
all  the  funds  which  the  employers  contribute  for  the  purpose  of  compensating 
the  injured  workmen  shall  be  applied  to  that  purpose  and  at  the  same  time 
provide  equal  protection  to  all  employers  and  equitable  compensation  to  all 
employes  covered  by  the  act,  especially  so  in  case  the  employes  contribute  a 
portion  of  the  fund. 

Further  that  it  shall  be  obligatory  upon  the  employer  to  pay  the  required 
premium  provided  by  such  a  plan  and  likewise  obligatory  upon  the  employe  to 
accept  the  compensation. 

“It  has  well  been  said  by  Mr.  Justice  Brown  of  the  Supreme  Court  of  the 
United  States,  writing  the  opinion  of  the  Court  in  Holden  v.  Hardy  (169  U.  S., 
366,  at  p.  387),  that  “while  the  cardinal  principles  of  justice  are  immutable,  the 
methods  by  which  justice  is  administered  are  subject  to  constant  fluctuation,  ana 
the  Constitution  of  the  United  States,  which  is  necessarily  and  to  a  large  extent 
inflexible  and  exceedingly  difficult  of  amendment  should  not  be  construed  as  to 
deprive  the  states  of  the  power  to  so  amend  their  laws  as  to  make  them  con 
form  to  the  wishes  of  the  citizens  as  they  may  deem  best  for  the  public  welfare 
without  bringing  them  into  conflict  with  the  supreme  law  of  the  land.” 

THE  OBLIGATION  OF  THE  EMPLOYERS  TO  PAY  THE  PREMIUMS 
PROVIDED  BY  THE  CODE  MAY  BE  IMPOSED  BY  THE 
LEGISLATURE,  BY  BASING  THE  SAME 
UPON  THE  CONTRACT  OF  EM¬ 
PLOYMENT. 

(d)  We  agree  with  the  conclusion  of  Judge  E.  B.  King  of  Sandusky  that 
it  is  wholly  within  the  power  of  the  legislature  of  Ohio  to  enact  a  Code  making 
obligatory  upon  all  employers  (or  all  employers  employing  five  persons  or  more) 
to  compensate  each  employe  injured  in  his  employment,  to  pay  premiums  in 
proportion  to  his  risk  into  a  state  Insurance  Fund  and  to  provide  a  reasonable 
compensation  to  each  employe  injured  in  his  employment  (without  regard  to  the 
question  of  neglect  or  failure  of  duty  of  the  employer)  excepting  where  the 
injury  was  not  intentionally  caused  by  the  employe  for  the  purpose  of  obtaining 
the  compensation.  We  quote  from  Judge  King’s  brief  : 

“Your  inquiry  is  whether  there  are  constitutional  objections  to  the  enacement 
by  the  legislature  of  Ohio. 

1.  “The  statute  providing  that  each  employer  in  the  state 
shall  be  directly  liable  to  compensate  each  employe  injured  in  his 
employment  (without  regard  to  the  question  of  neglect  or  failure 
of  duty  of  the  employer)  where  the  injury  was  not  intentionally 
caused  by  the  employe  himself,  but  also  providing  that  the  com¬ 
pensation  be  limited  in  amount?” 

I  can  conceive  of  no  provision  of  the  constitution  of  Ohio  that  will  be  in¬ 
fringed  by  a  statute  requiring  a  limited  compensation  to  be  paid  each  employe 
injured  in  his  employment  without  regard  to  the  question  of  the  negligence  of 
the  employer  or  the  contributing  negligence  of  the  employe.  Such  a  statute 
would  not,  in  my  judgment,  infringe  Sections  1  and  19  of  Articles  1  of. the  Bill 
of  Rights  of  the  Constitution  of  Ohio,  which  are  the  sections  of  the  constitution 
more  often  invoked  to  protect  the  rights  of  mankind  from  legislative  inter¬ 
ference  with  their  liberty  or  their  property.  I  can  not  now  recall  any  other 
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section  which  would  interfere  with  the  power  of  the  legislature  to  pass  an  act 
so  manifestly  in  the  interests  of  the  public  welfare,  especially  in  the  interest 
of  that  part  of  the  public  engaged  in  labor,  I  am  not  now  speaking  of  its  terms, 
but  the  right  to  legislate  along  this  line  must  clearly  be  intended  to  affect  the 
enjoyment  by  the  people  of  their  lives  and  liberty  and  to  secure  happiness 
and  safety. 

A  great  many  years  ago,  in  the  absence  of  statutory  provision,  it  was  held 
that  a  common  carrier  could  not  by  special  contract  procure  exemption  from 
responsibility  for  losses  arising  from  its  own  negligence  of  the  duties  incident 
to  its  employment,  10  O.  S.  65.  This  was  amended  and  extended,  evidently  with¬ 
out  intention  as  to  the  extension,  by  the  Supreme  Court  (56  O.  S.  68)  when 
they  said  that  a  common  carrier  could  not  relieve  himself  from  responsibility  for 
his  own  negligence  “nor  limit  his  liability  for  losses  resulting  therefrom ” 

This  is  widely  different  from  saying,  as  they  have  originally  said,  that  they 
could  not  procure  exemption  from  responsibility  by  contract,  whatever  reason  for 
the  conflict  in  the  doctrine  of  these  two  cases,  it  can  have  certainly  no  applica¬ 
tion  to  the  question  of  constitutional  power  to  legislate  and  I  can  not  bring  forth 
from  any  depths  of  constitutional  lore  to  which  I  have  desolved,  any  reason  why 
the  legislature  may  not  base  the  application  upon  the  contract  of  employment, 
assuming  it  shall  not  be  retroactive ,  in  other  words,  that  employment  shall  create 
the  liability. 

It  is  within  the  range  of  the  largest  legislative  power  to  legislate  for  the 
benefit  of  all  the  people.  Known  conditions  surrounding  these  contracts  envolve 
large  loss  to  injured  people,  much  expensive  litigation  and  sometimes  very  un¬ 
fair  judgments  against  employer.  Such  legislation  would  tend  to  the  benefit  of 
both  classes,  the  employers  and  the  employed.  It  would  have  a  wider  applica¬ 
tion  than  this.  It  would  largely  tend  to  cause  employers  to  improve  the  con¬ 
ditions  and  method  surrounding  the  emplovment  and  if  wisely  framed,  would 
offer  no  inducement  of  premium  to  the  careless  employe. 

2.  “A  statute  of  the  same  purport  as  statute  in  quiry  one, 
which  shall  also  provide  that  the  rights  given  thereunder,  which 
shall  be  exclusive  of  all  common  law  or  all  statutory  rights  of 
injured  employes,  to  resort  to  the  courts  of  law  for  compen¬ 
sation  ? 

If  it  were  possible  that  the  constitution  would  prevent  the  later  enactment, 
then  nothing  could  induce  me  to  believe  that  the  first  ought  to  be  enacted,  for 
the  value  of  such  a  statute  to  both  parties  concerned  is  the  substitution  of  the 
statutory  liability  for  that  liability  now  understood  to  exist,  and  my  answer  to 
the  first,  is  likewise  my  answer  to  the  second” 

The  legislature  of  the  state  of  Ohio  (and  of  every  state  of  the  Union) 
have  by  statute  supplemented  contracts  which  non-resident  persons,  firms  and 
corporations,  make  with  citizens  of  Ohio  and  which  citizens  of  Ohio  make  as 
between  themselves. 

For  example,  the  insurance  company  doing  business  in  Ohio  must  come 
within  a  specified  contract  as  provided  by  the  statute  and  even  then  is  pro¬ 
hibited  from  including  therein  certain  specified  propositions  (see  New  Code, 
Sections  9412-17  and  9420-21,  and  Regulation  of  Fire  Escapes,  etc.) 

Under  a  lease  of  improved  real  estate  for  a  term  of  years  in  case  the  build¬ 
ing  is  destroyed  by  fire,  the  lease  is  cancelled.  The  court  holds  that  even  though 
A  has  leased  his  property  to  B  for  five  years  under  stipulated  conditions  and  A 
holds  over  his  term,  nothing  having  been  said  by  either  party,  that  the  parties 
have  renewed  the  lease  for  one  year  on  the  terms  of  the  original  lease. 


employers'  liability  commission. 


87 


As  going  some  distance  in  support  of  the  power  of  the  Legislature  to  base 
the  application  of  obligatory  insurance  on  all  employers  of  labor,  upon  the  contract 
of  employment,  assuming  that  it  shall  be  a  fact  that  the  employment  shall 
create  the  liability,  see  Chicago,  etc.,  R.  R.  Co.,  v.  Tervecke,  183  United  States,  582. 

Likewise  the  reasoning  of  Mr.  Justice  Moody  is  favorable  to  the  theory  that 
an  employer  may  be  regarded  as  assuming  certain  risks  by  nature  of  his  be¬ 
coming  such.  210  United  States,  page  295. 

The  remedy  created  by  the  compensation  code,  recommended  by  the  Com¬ 
mission,  requires  a  form  of  relief  which  common  law  courts  can  not  give  and  it 
is  constitutional  to  give  the  remedy  to  a  court  having  equity  powers  and  not 
have  a  jury. 

The  Code  provides  for  the  right  to  award  the  compensation  in  installments 
and  to  diminish  and  increase  the  same,  or  to  commute  them  by  a  lump  sum,  when 
the  Board  of  Awards  think  it  most  wise  and  for  broad  powers  in  both  procedure 
and  making  awards. 

There  is  no  doubt  but  that  the  Legislature  may  create  new  equities  by 
statutes,  for  example,  bills  in  equity  by  way  of  attachment  are  allowed  in  many 
states  and  under  these  statutes  cases  of  purely  legal  aspect  are  tried  in  equity ; 
the  sole  ground  equity  jurisdiction  being  the  necessity  of  equitable  aid  to  seize 
property  to  secure  the  plaintiffs  judgment. 

There  is  no  doubt  also  that  in  regard  to  equitable  rights,  the  parties  have  no 
constitutional  right  to  trial  by  jury. 

Parker  v.  Eimpson,  180  .  Mass.  334. 

Lascelles  v.  Clark,  204  Mass.  364. 

Furthermore,  the  workman  who  continues  in  the  employment  with  the  knowl¬ 
edge  that  his  employer  has  paid  the  premiums  required  by  the  proposed  Code, 
entered  into  an  implied  contract  to  accept  the  compensation  made  by  the  State 
Board  of  Awards  as  provided  by  the  proposed  Code. 

Reckner  v.  Warner,  22  O.  S.  275. 


POLICE  POWER  OF  THE  STATE. 

THAT  THE  AUTHORITY  FOR  THE  LEGISLATURE  TO  ENACT  THE  CODE  PROVIDING  INDUSTRIAL 
INSURANCE  RECOMMENDED  BY  THE  COMMISSION  COMES  WHOLLY 
WITHIN  THE  POLICE  POWER  OF  STATE. 


See  the  following  :  — 

“Many  things  are  nuisances  because  they  threaten  calamity  to  the  persons 
or  property  of  others,  and  thereby  cause  injury  though  the  calamity  feared  may 
never  befall.” 

Cooley  on  Torts  (1888)  pp.  722-724. 

“The  police  power  is  as  broad  and  plenary  as  the  taxing  power  (Coe  vs. 
Errol,  116  U.  S.  517)  and  property  within  the  state  is  subject  to  the  operation 
of  the  former  so  long  as  it  is  within  the  regulating  restrictions  of  the  latter 
(Kidd  vs.  Peirson,  28  U.  S.  1).  And  public  charity  such  as  aid  to  the  unfor¬ 
tunate  class,  and  matters  of  public  health,  have  been  held  to  constitute  a  public 
purpose  authorizing  taxation.” 

Booth  vs.  Woodbury,  32  Conn.  118. 

St.  Mary’s  vs.  Brown,  45  Md.  310. 

Solomon  vs.  Tarver,  52  Ga.  405. 

Anderson  vs.  Kerns,  14  Ind.  199. 
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“It  would  seem  that  by  analogy  to  this  of  taxation  this  state  might 

properly  impose  a  burden  upon  a  hazardous  industry  to  be  borne  in  the  first  in¬ 
stance  by  the  owner  thereof,  and  shifted  by  him  to  the  consumer  in  the  form 
of  an  increased  price  for  the  product,  when  the  immediate  persons  engaged  in 
carrying  on  such  industry  and  their  dependents  are  oftimes  reduced  to  a  state 
of  pauperism,  and  thus  made  objects  of  public  charity  under  the  present  system 
of  compensation  for  industrial  accidents.” 

Finally,  to  quote  from  Professor  Freund  in  his  work  on  the  Police  Power: 

“The  principle  that  inevitable  loss  should  be  borne,  not  by  the  person  on 
whom  it  may  happen  to  fall,  but  by  the  person  who  profits  by  the  dangerous 
business  to  which  the  loss  is  incident,  embodies  a  very  intelligible  idea  of  jus¬ 
tice.  ******  The  SyStem  being  responsible  for  the  loss,  why  should 
it  not  be  constitutional  to  distribute  the  loss  among  the  beneficiaries  of  the  sys¬ 
tem?  ******  In  a  large  sense  the  community  is  certainly  interested 
in  averting  sudden  and  unexpected  losses  as  well  as  the  destitution  following 
from  sickness  and  disease,  and  the  distribution  of  these  losses  over  a  large 
number  through  insurance  is  a  legitimate  end  of  governmental  policy.  There 
is  no  warrant  for  denying  the  state  the  power  to  adopt  compulsory  measures  for 
the  purpose.” 

Freund  on  Police  Power,  Sec.  435,  437. 

It  is  within  the  Police  Power  of  the  State  to  authorize  the  creation  of  a 
state  Insurance  Fund  accumulated  by  levying  a  tax  of  one  per  cent  and  the  De¬ 
posits  of  all  of  the  Private  and  State  Banks  within  any  state ,  making  the  tax 
a  lien  against  the  capital  of  the  banks  for  the  purpose  of  insuring  the  payment 
in  full  of  all  depositors  having  deposits  with  the  banks. 

The  Oklahoma  Statute  which  creates  a  Depositors’  Guarantee  Fund  is  con¬ 
stitutional  and  within  the  Police  Power  of  the  State.  We  cite  below  the  Statute 
and  the  decision  of  the  Supreme  Court  of  United  States  sustaining  the  Statute 
below : 


DEPOSITORS’  GUARANTEE  FUND  TO  INSURE  DEPOSITORS  AGAINST 
LOSS  WHEN  THE  BANK  BECOMES  INSOLVENT. 

SESSION  LAWS  OF  OKLAHOMA.  1907-1908,  PAGES  145  AND  146,  C.  6,  ARTS,  1,  2,  3. 

STATE  BANKING  CREATED. 

Section  1.  A  State  banking  board  is  hereby  created,  to  be  composed  of  the 
Governor,  Lieutenant  Governor,  President  of  the  State  Board  of  Agriculture, 
State  Treasurer  and  the  State  Auditor. 

A  LEVY  OF  ONE  PER  CENT.  ‘AGAINST  DEPOSITS  TO  CREATE 
GUARANTY  FUND. 

Section  2.  Within  sixty  days  after  the  passage  and  approval  of  this  act,  the 
state  banking  board  shall  levy  against  the  capital  stock  an  assessment  of  one  per 
cent  of  the  banks  daily  average  deposits,  less  the  deposits  of  the  State  funds 
properly  secured,  for  the  preceding  year,  upon  each  and  every  bank  organized 
and  existing  under  the  laws  of  this  state,  for  the  purpose  of  creating  a  depositors’ 
guaranty  fund. 

Said  assessment  shall  be  collected  upon  call  of  the  State  Banking  Board. 
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BANK  MUST  MAKE  ANNUAL  REPORTS. 

In  one  year  from  the  time  the  first  assessment  is  levied,  and  annually  there¬ 
after,  each  bank  subject  to  the  provisions  of  this  act  shall  report  to  the  bank 
commissioner  the  amount  of  its  average  daily  deposits  for  the  preceding  year, 
and  if  said  deposits  are  in  excess  of  the  amount  upon  which  one  per  cent  was 
previously  paid,  said  report  shall  be  accompanied  by  additional  funds  to  equal 
one  per  cent  of  the  said  daily  average  excess  of  deposits,  less  the  deposits  of 
state  funds  properly  secured  and  less  the  deposits  of  the  national  government 
for  the  year  over  the  preceding  year,  and  each  amount  shall  be  added  to  the  de¬ 
positors’  guaranty  fund.  , 

SPECIAL  ASSESSMENT  MAY  BE  MADE. 

If  the  depositors  guaranty  fund  is  depleted  from  any  cause,  it  shall  be  the 
duty  of  the  state  banking  board,  in  order  to  keep  said  fund  to  one  per  cent  of 
the  total  deposits  in  all  of  the  banks  subject  to  the  provisions  of  this  act,  to  levy 
a  special  assessment  upon  the  capital  stock  of  the  banks  subject  to  this  act, 
according  to  the  amount  of  their  deposits,  as  reported  in  the  office  of  the  bank 
commissioner,  and  said  special  assessment  shall  become  immediately  due  and 
payable. 


NEW  BANK  MUST  PAY  THREE  PER  CENT.  OF  CAPITAL. 

Section  3.  Banks  organized  subsequent  to  the  enactment  of  this  act  shall 
pay  into  the  depositors’  guaranty  fund  three  per  cent  of  the  amount  of  their 
capital  stock  when  they  open  for  business,  which  amount  shall  constitute  a  credit 
fund,  subject  to  adjustment,  on  the  basis  of  its  deposits,  as  provided  for  other 
banks  now  existing  at  the  end  of  one  year;  provided,  however,  said  three  per 
cent  payment  shall  not  be  required  of  new  banks  formed  by  the  reorganization 
or  consolidation  of  banks  that  have  previously  complied  with  the  terms  of  this 
act. 

Amendment,  February  12,  1908  —  Laws  1907-1908,  p.  153  c.  6,  Art.  3. 

*  *  *  *  * 

EMERGENCY. 

Sec.  3.  An  emergency  for  the  preservation  of  the  public  peace,  health  and 
safety  is  hereby  declared  to  exist,  and  this  act  shall  take  effect  from  and  alter 
its  passage  and  approval. 

Th  foregoing  act  of  the  legislature  which  creates  a  State  Insurance  Fund 
and  a  board  to  administer  the  same,  for  the  purpose  of  insuring  all  persons 
having  deposits  in  the  state  bank  of  Oklahoma  against  any  loss  arising  out  of 
the  failure  of  any  state  bank  of  said  state  has  been  held  to  be  constitutional  and 
wholly  within  the  police  power  of  the  state,  we  give  below  the  syllabus  of  the 
case : 

Noble  State  Bank  v.  Haskell,  et  al.,  22  Oklahoma,  48. 

1.  Banks  and  Banking — Depositors’  Guaranty  Fund.  Constitutionality-Due 
Process  of  Law.  The  act  “creating  a  state  banking  board,  establishes  a  depos¬ 
itors’  guaranty  fund  to  insure  depositors  against  loss  when  the  bank  becomes 
insolvent,”  etc.,  of  December  17,  1907  (Laws  1907-1908,  p.  145,  c.  6  art.  2),  as 
amended  on  February  12,  1908  (Laws  1908-1908,  p.  153,  c.  6  art.  3),  is  not  in 
conflict  with  section  7,  art.  2  (Bunn’s  Ed.  Sec.  16)  of  the  Constitution  which 
provides  that  “No  person  shall  be  deprived  of  life,  liberty,  of  property,  without 
due  process  of  law.” 
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Same — Obligation  of  Contracts.  Nor  is  it  in  violation  of  section  15,  art.  2 
(Bunn’s  Ed.  Sec.  24)  of  the  Constitution,  which  privides  that  “No  law  impairing 
the  obligation  of  contracts  shall  ever  be  passed.” 

Same — Pursuit  of  Happiness.  Nor  is  it  violation  of  section  2,  art.  2  (Bunns’ 
Ed.  Sec.  11)  of  the  Constitution,  which  provides  that  “All  persons  have  the 
inherent  right  to  life,  liberty,  the  pursuit  of  happiness,  and  the  enjoyment  of 
the  gains  of  their  own  industry.” 

Same — Taking  Private  Property  for  Private  Use.  Nor  is  it  in  violation  of 
section  23,  art.  2  (Bunns’  Ed.  Sec.  32)  of  the  Constitution,  which  provides  that: 
“No  private  property  shall  be  taken  or  damaged  for  private  use,  with  or  without 
compensation,  unless  by  the  consent  of  the  owner,  except  for  private  ways  of 
necessity,  or  for  drains  and  ditches  across  lands  of  others  for  agricultural,  min¬ 
ing  or  sanitary  purposes,  in  such  manner  as  may  be  prescribed  by  law.” 

Same — Taking  Private  Property  for  Public  Use.  Nor  is  it  in  violation  of 
section  24,  art.  2  (Bunn’s  Ed.  Sec.  33)  of  the  Constitution,  which  provides  that 
“Private  Property  shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation.” 

Same — Statutes-Title  of  Act.  Nor  is  said  act,  embracing  the  provision  rel¬ 
ative  to  the  establishment  of  the  depositors’  guaranty  fund,  to  secure  depos¬ 
itors  against  loss  when  the  bank  becomes  insolvent,  invalid  on  account  of  section 
57,  art.  5  (Bunns’  Ed.,  Sec.  130)  of  the  Constitution,  which  provides  that: 
“Every  act  of  the  Legislature  shall  embrace  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title,  except  ******  provide,  that  if  any  sub¬ 
ject  be  embraced  in  any  act  contrary  to  the  provisions  of  this  section,  such  act 
shall  be  void  only  as  to  so  much  of  the  law  as  may  not  be  expressed  in  the  title 
thereof.” 

The  stock  objections  to  Workmen’s  Compensation  or  Insurance  against  Loss 
of  Wages  arising  out  of  Industrial  Accidents,  that  such  an  act  violates  the  fol¬ 
lowing  constitutional  provisions : 

1.  Taking  of  property  without  due  process  of  law,  etc. 

2.  No  law  impairing  the  obligation  of  a  contract  shall  ever  be  passed. 

3.  All  persons  have  the  inherent  right  to  life,  liberty,  the  pursuit  of  happiness- 
and  the  enjoyment  of  the  gains  of  their  own  industry. 

4.  The  taking  of  private  property  for  private  use. 

5.  The  taking  of  private  property  for  public  use. 

have  all  been  answered  in  the  foregoing  case.  That,  it  is  wholly  within  the 
police  power  of  the  state,  when  there  exists  an  emergency  for  the  preservation 
of  the  public  peace,  health  and  safety  of  its  inhabitants,  to  levy  a  tax  on  all  the 
state  banks  of  a  state  for  the  purpose  of  creating  a  depositors’  guarantee  fund 
from  which  the  depositors  of  any  insolvent  state  bank  of  that  state  might  be 
paid  in  full  for  the  amount  of  their  deposits. 

The  Supreme  Court  of  the  United  States,  on  January  3rd,  1911,  sustained 
the  Supreme  Court  of  Oklahoma  and  Oklahoma  Bank  Guarantee  Act,  likewise- 
a  similar  act  of  Kansas  and  Nebraska. 

We  give  the  opinions  in  full  below : 
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SUPREME  COURT  OF  THE  UNITED  STATES. 
No.  71 — October  Term,  1910. 


The  Noble  State  Bank,  Plaintiff  in  Error,] 
vs. 

C.  N.  Haskell,  G.  W.  Bellamy,  J.  P.  Con-  )■ 
nors,  J.  A.  Menefee,  M.  E.  Trapp,  and  | 
H.  H.  Smock.  J 


In  Error  to  the  Supreme  Court  of 
the  State  of  Oklahoma. 


-  [January  3,  1911.] 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court. 

This  is  a  proceeding  against  the  Governor  of  the  State  of  Oklahoma  ancl 
other  officials  who  constitute  the  State  Banking  Board,  to  prevent  them  from 
levying  and  collecting  an  assessment  from  the  plaintiff  under  an  act  approved 
December  17,  1907.  This  act  creates  the  Board  and  directs  it  to  levy  upon 
every  bank  existing  under  the  laws  of  the  State  an  assessment  of  one  per  cent 
of  the  bank’s  average  daily  deposits,  with  certain  deductions,  for  the  purpose 
of  creating  a  Depositors’  Guaranty  Fund.  There  are  provisos  for  keeping  up  the 
fund,  and  by  an  act  passed  March  11,  1909,  since  the  suit  was  begun,  the  assess¬ 
ment  is  to  be  five  per  cent.  The  purpose  of  the  fund  is  shown  by  its  name. 
It  is  to  secure  the  full  repayment  of  deposits.  When  a  bank  becomes  insolvent 
and  goes  into  the  hands  of  the  Bank  Commissioner,  if  its  cash  immediately 
available  is  not  enough  to  pay  the  depositors  in  full,  the  Banking  Board  is  to 
draw  from  the  Depositors’  Guaranty  Fund  (and  from  additional  assessments  if 
required)  the  amount  needed  to  make  up  the  deficiency.  A  lien  is  reserved  upon 
the  assets  of  the  failing  bank  to  make  good  the  sum  thus  taken  from  the  fund. 
The  plaintiff  says  that  it  is  solvent  and  does  not  want  the  help  of  the  Guaranty 
Fund,  and  that  it  cannot  be  called  upon  to  contribute  toward  securing  or  paying 
the  depositors  in  other  banks  consistently  with  Article  I,  section  10,  and  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United  States.  The  petition 
was  dismissed  on  demurrer  by  the  Supreme  Court  of  the  State.  22  Okla.  48. 

The  reference  to  Article  I,  section  10,  does  not  strengthen  the  plaintiff’s 
bill.  The  only  contract  that  it  relies  upon  is  its  charter.  That  is  subject  to 
alteration  or  repeal,  as  usual,  so  that  the  obligation  hardly  could  be  said  to^ 
be  impaired  by  the  act  of  1907  before  us,  unless  that  statute  deprives  the  plaintiff 
of  liberty  or  property  without  due  process  of  law.  See  Sherman  v.  Smith f  1 
Black,  587.  Whether  it  does  so  or  not  is  the  only  question  in  the  case. 

In  answering  that  question  we  must  be  cautious  about  pressing  the  broad 
words  of  the  Fourteenth  Amendment  to  a  drily  logical  extreme.  Many  laws 
which  it  would  be  vain  to  ask  the  Court  to  overthrow  could  be  shown,  easily 
enough,  to  transgress  a  scholastic  interpretation  of  one  or  another  of  the  great 
guarantees  in  the  Bill  of  Rights.  They  more  or  less  limit  the  liberty  of  the 
individual  or  they  diminish  property  to  a  certain  extent.  We  have  few  scien¬ 
tifically  certain  criteria  of  legislation,  and  as  it  often  is  difficult  to  mark  the 
line  where  what  is  called  the  police  power  of  the  States  is  limited  by  the  Con¬ 
stitution  of  the  United  States,  judges  should  be  slow  to  read  into  the  latter  a 
nolumus  mutare  as  against  the  law-making  power. 

The  substance  of  the  plaintiff’s  argument  is  that  the  assessment  takes  private 
property  for  private  use  without  compensation.  And  while  we  should  assume 
that  the  plaintiff  would  retain  a  reversionary  interest  in  its  contribution  to  the 
fund  so  as  to  be  entitled  to  a  return  of  what  remained  of  it  if  the  purpose  were 
given  up  (See  Receiver  of  Danby  Bank  v.  State  Treasurer,  39  Vt.,  92,  98),  still 
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there  is  no  denying  that  by  this  law  a  portion  of  its  property  might  be  taken 
without  return  to  pay  debts  of  a  failing  rival  in  business.  Nevertheless,  notwith¬ 
standing  the  logical  form  of  the  objection,  there  are  more  powerful  considerations 
on  the  other  side.  In  the  first  place  it  is  established  by  a  series  of  cases  that 
an  ulterior  public  advantage  may  justify  a  comparatively  insignificant  taking  of 
private  property  for  what,  in  its  immediate  purpose,  is  a  private  use.  Clark  v. 
Nash ,  198  U.  S.  361.  Strickly  v.  Highland  Boy  Mining  Co.,  200  U.  S.  527,  531. 
Ofheld  v.  New  York,  New  Haven  &  Hartford  R.  R.  Co.,  203  U.  S.  372.  Bacon 
v.  Walker,  204  U.  S.  311,  315.  And  in  the  next,  it  would  seem  that  there  may 
be  other  cases  beside  the  every  day  one  of  taxation,  in  which  the  share  of  each 
party  in  the  benefit  of  a  scheme  of  mutual  protection  is  sufficient  compensation 
for  the  correlative  burden  that  it  is  compelled  to  assume.  See  Ohio  Oil  Co.  v. 
Indiana,  177  U.  S.  190.  At  least,  if  we  have  a  case  within  the  reasonable  exer¬ 
cise  of  the  police  power  as  above  explained,  no  more  need  be  said. 

It  may  be  said  in  a  general  way  that  the  police  power  in  a  general  way 
•extends  to  all  the  great  public  needs.  Cam-field  v.  United  States ,  167  U.  S.  518. 
It  may  be  put  forth  in  aid  of  what  is  sanctioned  by  usage,  or  held  by  the  pre¬ 
vailing  morality  or  strong  and  preponderant  opinion  to  be  greatly  and  immediately 
necessary  to  the  public  welfare.  Among  matters  of  that  sort  probably  few  would 
doubt  that  both  usage  and  preponderant  opinion  give  their  sanction  to  enforcing 
the  primary  conditions  of  successful  commerce.  One  of  those  conditions  at  the 
present  time  is  the  possibility  of  payment  by  checks  drawn  against  bank  deposits, 
to  such  an  extent  do  checks  replace  currency  in  daily  business.  If  then  the  legis¬ 
lature  of  the  State  thinks  that  the  public  welfare  requires  the  measure  under 
consideration,  analogy  and  principle  are  in  favor  of  the  power  to  enact  it.  Even 
the  primary  object  of  the  required  assessment  is  not  a  private  benefit  as  it  was 
in  the  case  above  cited  of  a  ditch  for  irrigation  or  a  railway  to  a  mine,  but  it 
is  to  make  the  currency  of  checks  secure,  and  by  the  same  stroke  to  make  safe 
the  almost  compulsory  resort  of  depositors  to  banks  as  the  only  available  means 
for  keeping  money  on  hand.  The  priority  of  claim  given  to  depositors  is  inci¬ 
dental  to  the  same  object  and  is  justified  in  the  same  way.  The  power  to  restrict 
liberty  by  fixing  a  minimum  of  capital  required  of  those  who  would  engage  in 
banking  is  not  denied.  The  power  to  restrict  investments  to  securities  regarded 
as  relatively  safe  seems  equally  plain.  It  has  been  held,  we  do  not  doubt  rightly, 
that  inspections  may  be  required  and  the  cost  thrown  on  the  bank.  See  Char¬ 
lotte,  Columbia  &  Augusta  R.  R.  Co.  v.  Gibbes,  142  U.  S.  386.  The  power  to  com¬ 
pel,  beforehand,  co-operation,  and  thus,  it  is  belieed,  to  make  a  failure  unlikely 
and  a  general  panic  almost  impossible,  must  be  recognized,  if  government  is  1,0  do 
its  proper  work,  unless  we  can  say  that  the  means  have  no  reasonable  relation  to 
the  end.  Gundling  v.  Chicago,  177  U.  S.  183,  188.  So  far  is  that  from  being 
the, case  that  the  device  is  a  familiar  one.  It  was  adopted  by  some  States  the 
better  part  of  a  century  ago,  and  seems  never  to  have  been  questioned  until  now. 
Receiver  of  Danby  Bank  v.  State  Treasurer,  39  Vermont,  92.  People  v.  Walker, 
17  N.  Y.  502.  Recent  cases  going  not  less  far  are  Lemieux  v.  Young,  211  U.  S. 
489,  496.  Kidd,  Dater  and  Price  Co.  v.  Musselman  Grocer  Co.,  217  U.  S.  461. 

It  is  asked  whether  the  State  could  require  all  corporations  or  all  grocers 
to  help  to  guarantee  each  other’s  solvency,  and  where  we  are  going  to  draw 
the  line.  But  the  last  is  a  futile  question,  and  we  will  answer  the  others  when 
they  arise.  With  regard  to  the  police  power,  as  elsewhere  in  the  law,  lines  are 
pricked  out  by  the  gradual  approach  and  contact  of  decisions  on  the  opposing 
sides.  Hudson  County  Water  Co.  v.  McCarter,  209  U.  S.  349,355.  It  will  serve 
as  a  datum  on  this  side,  that  in  our  opinion  the  statute  before  us  is  well  within 
the  State’s  constitutional  power,  while  the  use  of  the  public  credit  on  a  large  scale 
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to  help  individuals  in  business  has  been  held  to  be  beyond  the  line.  Loan  As¬ 
sociation  v.  Topeka,  '20  Wall.  655.  Lczvell  v.  Boston,  111  Mass.  454. 

The  question  that  we  have  decided  is  rot  much  helped  by  propounding  the 
further  one,  whether  the  right  to  engage  in  banking  is  or  can  be  made  a  fran¬ 
chise.  But  as  the  latter  question  has  some  bearing  on  the  former  and  as  it 
will  have  to  be  considered  in  the  following  cases,  if  not  here,  we  will  dispose- 
of  it  now.  It  is  not  answered  by  citing  authorities  for  the  existence  of  the  right 
at  common  law.  There  are  many  things  that  a  man  might  do  at  common  law 
that  the  States  may  forbid.  He  might  embezzle  until  a  statute  cut  down  his- 
liberty.  We  cannot  say  that  the  public  interests  to  which  we  have  adverted,  and 
others,  are  not  sufficient  to  warrant  the  State  in  taking  the  whole  business- 
of  banking  under  its  control.  On  the  contrary  we  are  of  opinion  that  it  may 
go  on  from  regulation  to  prohibition  except  upon  such  conditions  as  it  may 
prescribe.  In  short,  when  the  Oklahoma  legislature  declares  by  imj  lication  that 
free  banking  is  a  public  danger,  and  that  incorporation,  inspection  and  the  above- 
described  co-operation  are  necessary  safeguards,  this  Court  certainly  cannot  say 
that  it  is  wrong.  North  Dakota  v.  W oodmansee ,  1  North  Dakota,  246.  Brady 
v.  Mcttern,  125  Iowa,  158.  Weed  v.  Bergli,  141  Wis.  56.9.  Commonwealth  v. 
Vrooman,  164  Pa.  306.  Myers  v.  Irwin,  2  S.  &  R.  368.  Myers  v.  Manhattan 
Bank,  20  Ohio,  283,  302.  Attorney  General  v.  Utica  Insurance  Co.,  2  Johns.  Ch.. 
371,  377.  Some  further  details  might  be  mentioned  but  we  deem  them  unnecessary 
Of  course  objections  under  the  State  constitution  are  not  open  here. 

Judgment  affirmed. 

No.  445. 

Ashton  C.  Shallenberger,  Governor  of  the  State  of 
Nebraska;  Silas  R.  Barton,  Auditor  of  Public 
Accounts  of  the  State  of  Nebraska,  et  ah,  Ap¬ 
pellants. 

Z’S. 

The  First  State  Bank  of-  Holstein,  Nebraska,  et  al. 

[January  3,  1911.] 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court. 

This  is  a  suit  by  many  banks  to  prevent  the  Banking  Board  of  Nebraska- 
from  carrying  out  and  enforcing  an  act  similar  to  the  Oklahoma  statute  just 
passed  upon.  It  forbids  banking  except  by  a  corporation  formed  under  the- 
act  and  provides  for  a  guaranty  fund.  The  Circuit  Court  held  the  statute  un¬ 
constitutional  and  issued  an  injunction  against  the  enforcement  of  it.  172  Fed. 
Rep.  999.  For  the  reasons  given  in  the  foregoing  case  the  decree  of  the  Circuit: 
Court  must  be  reversed. 

Decree  reversed. 

True  copy. 

Test : 


Appeal  from  the  Cir¬ 
cuit  Court  of  the 
United  States  for  the 
District  of  Nebraska. 


Clerk  Supreme  Court,  U.  S. 


94 


REPORT  OF  THE 


Assaria  State  Bank  of  Assaria,  Citizens  Bank 
of  Axtell,  et  al.,  Appellants, 
vs. 

Joseph  N.  Dolley,  as  Bank  Commissioner  of 
the  State  of  Kansas,  and  Mark  Tulley, 
as  State  Treasurer  of  the  State  of  Kansas. 


Appeal  from  the  Circuit  Court 
of  the  United  States  for  the 
District  of  Kansas. 


[January  3,  1911.] 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court. 

This  is  a  bill  in  equity  brought  by  many  State  banks  of  Kansas  to  prevent 
the  enforcement  of  the  Kansas  law  providing  for  a  Bank  Depositors’  Guaranty 
Fund.  The  defendants  demurred.  The  Circuit  Court,  while  holding  the  act 
unconstitutional,  dismissed  the  bill  on  the  ground  that  the  appellants  did  not 
show  that  their  rights  under  the  Constitution  were  infringed,  and  therefore  did 
not  state  a  case  within  the  jurisdiction  of  the  Court.  175  Fed.  Rep.  365,  375,  381, 
382.  The  ground  of  complaint  was  that  the  law  imposed  certain  conditions 
upon  sharing  the  benefits  and  burdens  of  contributors  to  the  Guaranty  Fund,  that 
the  appellants  would  not  or  could  not  contribute,  and  that  unless  they  did  the 
effect  of  the  law  would  be  to  drive  them  out  of  business.  It  was  complained 
also  that  whereas  theretofore  the  plaintiffs  would  have  been  entitled  to  share  pro 
rata  in  the  assets  of  an  insolvent  bank  to  which  they  had  given  credit,  now 
depositors  with  such  of  their  debtors  as  should  go  into  the  guaranty  system 
would  be  preferred.  Again,  various  conditions  of  the  scheme  not  affecting 
the  plaintiffs  were  pointed  out  as  unreasonable  and  arbitrary,  and  the  whole 
act  was  alleged  to  be  unconstitutional  and  void.  There  was  added  a  charge  that 
the  act  required  taxation  to  meet  the  expenses  of  carrying  out  the  scheme.  To 
all  this  the  Court  replied  that  so  far  as  the  plaintiffs  were  concerned,  it  did  not 
appear  that  they  could  not  change  their  condition  so  as  to  enable  themselves  to 
contribute,  and  that  the  possible  preference  of  other  creditors  was  put  as  a  pure 
speculation,  it  not  being  averred  that  any  guaranteed  bank  indebted  to  any  of 
the  plaintiffs  had  failed,  to  which  it  might  be  added  that  the  plaintiffs  are  free  to 
withdraw  their  credits  and  collect  their  debts  now.  The  charge  as  to  taxation 
did  not  state  a  case  under  the  Constitution,  and  violation  of  constitutional  rights 
was  the  only  ground  for  coming  into  the  Circuit  Court. 

The  case  of  Noble  State  Bank  v.  Haskell ,  just  decided,  cuts  the  root  of 
the  plaintiffs’  case,  except  so  far  as  the  Kansas  law  shows  certain  minor  dif¬ 
ferences  from  that  of  Oklahoma.  The  most  important  of  these  is  that  con¬ 
tribution  to  the  fund  is  not  absolutely  required.  On  this  ground  it  is  said,  and 
was  thought  by  the  Circuit  Judge,  that  the  law  could  not  be  justified  under  the 
police  power.  We  cannot  agree  to  such  a  limitation.  If,  as  we  have  decided, 
the  law  might  compel  the  contribution  on  the  grounds  that  we  have  stated,  it 
may  try  to  bring  about  the  same  result  by  the  creation  of  motives  less  com¬ 
pulsory  than  command  and  of  disadvantages  in  holding  aloof  less  peremptory 
than  an  immediate  stop.  We  shall  not  go  through  the  details  of  minute  criticism 
urged  by  the  appellants,  in  most  if  not  all  of  which  they  are  in  no  way  con¬ 
cerned.  Perhaps  the  most  striking  of  these  subordinate  matters  is  the  preference 
of  ordinary  depositors  over  other  creditors,  a  preference  that  seems  to  be  over¬ 
stated  by  the  appellants.  This,  obviously,  is  in  aid  of  what  we  have  assumed 
to  be  the  one  of  the  chief  objects  and  justifications  of  such  laws,  securing 
the  currency  of  checks.  The  ordinary  deposits  are  those  that  are  drawn  against 
in  that  way.  Another  discrimination  complained  of  is  that  against  unincorporated 
banks  and  banks  not  having  a  surplus  of  ten  per  cent.  But  if  the  State  might 
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require  incorporation  it  may  give  advantages  to  incorporated  companies.  It 
might  provide  that  no  banking  business  should  be  done  except  by  corporations 
and  that  corporations  should  not  be  formed  or  continue  with  less  than  a,  surplus 
of  ten  per  cent,  both  provisions  being  for  the  purpose  of  assuring  safety.  If 
instead  of  that  it  allows  the  plaintiff  to  keep  on  without  incorporation  and  with 
a  smaller  surplus  they  cannot  complain  that  the  safer  banks  will  outstrip  them 
as  the  result  of  the  law.  We  think  it  unnecessary  to  discuss  the  case  more  at 
length. 

True  copy.  Decree  affirmed. 

Test : 
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“EMPLOYES’  COMPENSATION  CODE  OF  OHIO.” 


NOTE  ON  TITLE. 

The  term  “Code”  is  used  to  mean  “system  of  law,”  to  avoid  the  constitutional 
objections  frequently  urged  in  States,  that  the  “title”  is  insufficient,  and  covers 
more  than  one  subject. 

In  Johnson  v.  Harrison,  47  Minn.  575,  the  court  sustained  the  Probate  Code 
against  such  objections,  using  this  definition:  — 

“The  word  ‘Code’  as  now  generally  used,  and  as  obviously 
used  in  this  title,  means  a  ‘system  of  law,’  ....  ‘a  sys¬ 
tematic  and  complete  body  of  law’  ”. 

In  a  valuable  decision  with  many  illustrations  of  what  may  be  done  in  the 
general  language  of  a  code,  the  Supreme  Court  of  Georgia,  in  Central  of  Georgia 
Ry.  Co.  v.  States,  31  S.  E.  531,  104  Ga.  831,  42  L.  R.  A.  518,  said :  — 

“There  is  quite  a  difference  between  a  code  of  laws  for  a 
state  and  a  compilation  in  revised  form  of  its  statutes.  The  code 
is  broader  in  its  scope,  and  more  comprehensive  in  its  purposes. 

Its  general  object  is  to  embody  as  near  as  practicable  all  the  law 
of  a  state,  from  whatever  source  derived.  When  properly  adopted 
by  the  law-making  power  of  a  state,  it  has  the  same  effect  as  one 
general  act  of  the  legislature  containing  all  the  provisions  em¬ 
braced  in  the  volume  that  is  thus  adopted.  It  is  more  than  evi¬ 
dentiary  of  the  law.  It  is  the  law  itself.” 


NOTES  ON  PREAMBLE. 

(a)  Like  the  preamble  to  the  Federal  Constitution  (8  Fed.  Stat.  An.  84), 
this  preamble  originated  with  the  committee  of  draft.  It  had  been  pointed  out 
in  the  Conference  that  Court  may  not  examine  the  debates  before  the  legislature 
or  before  congress,  to  ascertain  the  meaning  of  the  plain  provisions,  or  the  neces¬ 
sity  for  the  legislation. 

U.  S.  v.  U.  P.  Ry.  Co,  91  U.  S.  p.  72. 

In  the  above  case  it  is  said :  — 

“In  construing  an  Act  of  Congress,  we  are  not  at  liberty  to 
recur  to  the  views  of  individual  members  in  debate,  nor  to  con¬ 
sider  the  motives  which  influenced  them  to  vote  for  or  against 
its  passage.  The  Act  itself  speaks  the  will  of  Congress,  and  this 
is  to  be  ascertained  from  the  language  used.  But  courts  may, 
with  propriety,  in  construing  a  statute,  recur  to  the  history  of  the 
times  when  it  was  passed,  and  this  is  frequently  necessary,  in 
order  to  acertain  the  reasonable  as  well  as  the  meaning  of  par¬ 
ticular  provisions  in  it.” 
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(b)  It  was  further  suggested  that  the  reports  of  commissions,  formal  appli¬ 
cations  and  arguments  of  other  interested  persons  and  bodies,  and  the  common 
knowledge  of  the  subject  showing  the  necessity  of  the  law  are  proper  subjects 
for  the  court  to  examine  to  ascertain  whether  the  conditions  warranted  the 
legislation  under  the  police  power. 

This  was  done  :  — 

1.  To  show  the  necessity  for  regulating  grain  commission  merchants  in 
Minnesota. 

State  ex  rel.  Beek  v.  Wagener,  77  Minn.  483-496. 

2.  To  determine  the  notice  for  legislation  in  Kansas,  intended  to  regulate 
the  oil  business. 

State  ex  rel.  Coleman,  Atty.-Gen.  v.  Kelly,  70  L.  R.  A.  450. 

3.  To  determine  the  necessity  for  the  Contract  Labor  Law,  in  the  U.  S. 

Church  of  Holy  Trinity  v.  U.  S.  143  U.  S.  457. 

4.  To  show  the  great  dangers  to  employes  prompting  the  Safety  Appliance 
Act  to  prevent  injuries  to  workmen. 

Johnson  v.  So.  Pac.  Ry.  Co.,  196  U.  S.  1. 

(c)  It  is  evident  from  cases  cited  under  one  of  the  section  below  that  it 
is  for  the  legislature,  first,  to  determine  that  legislation  of  this  sort  is  necessary 
to  protect  the  general  welfare,  if  that  determination  be  based  upon  reasonable 
necessity  as  distinguished  from  arbitrary  action,  the  courts  must  uphold  the  power. 

(d)  Preambles  are  not  without  precedent  in  the  States. 

Chapter  37,  Gen.  Laws  of  Minn.  1902. 

(e)  The  object  of  this  preamble  is  to  express  some  of  the  necessities  for 
and  the  deliberation  upon,  this  legislation.  It  is  not  meant  to  enlarge  the  powers 
or  restrict  the  limitations  of  the  Code. 

See  Jacobson  v.  Mass.,  197  U.  S.  22. 

In  the  “above  case  the  defendant  had  been  arrested  for  refusing  to  be  vac¬ 
cinated  pursuant  to  a  smallpox  regulation  in  the  city  of  Cambridge  based  on  a 
law  of  Massachusetts.  Among  other  things  the  court  held :  — 

1.  That  resort  to  the  preamble  of  the  Federal  Constitution  could  not  be 
had  to  vitiate  the  state  statute. 

2.  That  a  state  legislature  in  enacting  a  statute  for  police  protection  had 
a  right  to  choose  the  medical  theory  which  was  most  prevalent  and  in  accord 
with  common  belief  as  to  vaccination,  and  was  not  compelled  to  commit  a  matter 
involving  public  health  and  safety  to  the  final  decision  of  a  court  or  jury. 

3.  With  respect  to  the  preamble  it  said:  — 

“Although  that  preamble  indicated  the  general  purposes  for 
which  the  people  ordained  and  established  the  constitution,  it  has 
never  been  regarded  as  the  source  of  any  substantiative  power 
conferred  on  the  government  of  the  United  States,  or  on  any  of 
its  departments.” 

This  preamble  can,  and  ought  to  be,  used  by  the  courts  as  indicating  the 
actual  necessities,  general  purposes,  and  careful  preparation  for  this  legislation. 

SECTION  I. 

RIGHTS  AND  REMEDIES  GRANTED  AND  AMENDED. 

It  is  within  the  power  of  the  State  Legislature  to  modify,  or  repeal  the 
common  law.  Every  legislative  act  touching  the  common  law  has  tended  to  one 
of  these  results. 

(a)  As  illustrating  what  has  been  done  between  employers  and  employes 
with  respect  to  personal  injuries  in  the  use  of  this  power,  see  the  following 
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Snead  v.  Central  of  Georgia  R.  Co.,  151  Fed.  608. 

Howard  v.  Ill.  Cent.  Ry.  Co.,  207  U.  S.  461. 

These  two  cases  relate  to  the  Federal  act  declared  void  because  it  covered 
“intra-state”  as  well  as  “inter-state”  commerce. 

Holden  v.  Hardt,  169  U.  S.  366. 

Smith  v.  Alabama,  124  U.  S.  465. 

Martin  v.  Pittsburg,  etc.,  R.  Co.,  203,  U.  S.  284. 

In  the  last  case  the  court  had  under  consideration  the  statute  of  Penn¬ 
sylvania  limiting  the  recovery  of  damages  by  other  persons  from  railroads  to 
the  same  rights  which  employes  had.  It  was  claimed  that  this  repealed  much 
of  the  common  law,  took  away  vested  rights,  and  was  consequently  invalid,  but 
the  court  said  :  —  ’ 

“Such  a  contention  in  reason  must  rest  upon  the  proposition 
that  the  state  of  Pennsylvania  was  without  power  to  legislate  on 
the  subject,  —  a  proposition  which  we  have  adversly  disposed  of.” 

In  the  Smith  case,  supra,  the  court  recognized  the  same  principle  in  another 
rule,  which  as  to  this  subject  is  general:  — 

“There  is  no  common  law  of  the  United  States  in  the  sense 
of  a  national  customary  law  distinct  from  the  common  law  of 
England  as  adopted  by  the  several  states  each  of  itself,  applied 
as  its  local  law  and  subject  to  such  alteration  as  may  be  provided 
by  its  own  statutes.” 

In  Holden  v.  Hardy,  169  U.  S.  366,  the  court  after  discussing  stock  objections 
•on  constitutional  questions  and  referring  to  the  historical  fact  that  the  common 
law  system  has  been  and  must  ever  continue  to  be  one  of  growth,  that  the  con¬ 
stitution  of  the  United  States  must  be  interpreted  with  that  in  view,  said :  — 

“It  is  impossible  to  suppose  that  they  will  not  continue,  and 
the  law  be  forced  to  adapt  itself  to  new  conditions  of  society,  and 
particularly,  to  the  new  relations  between  employers  and  em¬ 
ployes,  as  they  arise.” 

The  Supreme  Court  of  the  United  States  having  disposed  of  the  opposi¬ 
tion  to  the  theory  that  the  common  law  cannot  be  repealed,  the  state  having 
always  acted  on  the  theory  that  it  can  be  modified  or  repealed  in  any  particular 
respect,  and  the  Supreme  Court  being  committed  to  the  well  known  doctrine 
that  as  to  this  subject  the  Federal  Government  has  no  common  law,  but  ad¬ 
ministers  the  common  law  of  the  particular  state,  there  is  no  doubt  of  the  power 
to  repeal  such  law. 

(b)  It  needs  no  argument  to  show  that  the  Legislature  may  repeal  or 
modify  any  statute  or  any  set  of  statute  within  the  state.  An  illustration  of 
how  states  have  by  general  enactments  imposed,  created,  and  may  create,  repeal, 
or  modify,  many  laws  under  the  title  of  “Code”  may  be  found  from  the  cases 
cited  under  “title”  supra,  and  particularly  in  that  form  Georgia. 

(c)  The  common  law  and  statutes  of  the  several  states  need  no  repeal  for 
subjects  outside  of  employer  and  employe.  The  Code,  as  here  drawn,  is  intended 
to  furnish  the  exclusive  rule  governing  this  class  of  cases,  and  by  implication 
•repeals  any  other  law  on  the  subject.  To  accomplish  this  form  of  repeal,  how¬ 
ever,  there  must  be,  and  we  think  there  is,  unmistakable  intent  to  make  the  act 
a  substitute  for  the  old  law  and  to  make  it  contain  all  the  law  on  this  subject. 
This  is  sufficient  to  operate  as  a  repeal. 

District  of  Col.  v.  Hutton,  143  U.  S.  27’. 

Brownell  v.  Holmes,  165  Mass.  169,  42  N.  E.  553. 

Nicjel  v.  City  of  St.  Paul.  80  Minn.  415. 

Cases  cited  Co.  26  Am.  &  Ang.  Encvc.,  Law  (2nd  ed.)  731-732. 
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(d)  The  repeal  and  grant  being  applicable  to  all  classes  of  employment  where 
five  persons  or  more  are  regularly  employed,  directly  in  proportion  to  the  ac¬ 
cidents  that  do  occur  are  within  the  police  power  and  reasonable  as  to  class¬ 
ification. 

Holden  v.  Hardy,  supra. 

Louisville  &  Nashville  R.  Co.  v.  Melton,  218  U.  S.  (Decision  May  31,  1910). 

St.  Louis  Coal  Company  v.  Illinois,  185  U.  S.  203. 

This  section  is  also  intended  to  be  broad  enough  to  dispose  of  liabilities  of 
a  civil  nature  as  between  employer  and  employe  for  actions  based  upon  viola¬ 
tions  of  penal  statutes  now  or  hereafter  in  force.  In  short,  it  is  the  object  to 
make  this  the  exclusive  remedy  of  a  civil  nature  for  personal  injuries  received 
that  come  within  the  provisions  of  this  act,  so  far  as  the  rights  of  the  employe 
are  concerned ;  but  this  would  not  prevent  the  employer  from  having  a  right 
of  action  against  a  third  party  who  had  caused  him  a  legal  wrong. 

SECTION  2. 

DANGEROUS  EMPLOYMENT  DEFINED. 

(a)  The  question  of  whether  an  employment  is  dangerous  to  the  extent  that 
it  needs  control  under  the  police  power  is  first  for  the  Legislature. 

In  the  case  of  Mayor,  Alderman,  et  al.  of  New  York  v.  Miln,  11  Peters,  102. 
L.  Ed.  660-662-664,  there  is  an  elaborate  opinion  on  the  police  power.  In  Feb¬ 
ruary,  1824,  the  Legislature  of  New  York  passed  an  act  proiding  that  the  master 
of  every  vessel  arriving  in  New  York  from  a  foreign  port  or  from  a  port  of 
any  of  the  states  other  than  New  York  was  required  under  certain  penalties 
within  a  certain  time  to  report  in  writing,  containing  the  names,  ages,  and  last 
local  settlement  of  every  person  who  should  have  been  on  board  the  vessel  during 
the  voyage,  and  that,  if  any  of  the  passengers  should  have  gone  on  board  any 
other  vessel  and  landed  at  any  other  place  with  a  view  to  proceed  to  New  York; 
the  same  should  be  stated  in  the  report.  The  corporation  of  the  City  of  New 
York  instituted  an  action  under  this  law  for  debt  against  the  master  of  the  ship 
“Emily”  to  recover  the  penalties  imposed  by  this  act,  etc.  The  defendant  de¬ 
murred  to  the  declaration,  and  the  judges  of  the  circuit  court,  being  divided 
in  opinion  as  to  whether  or  not  this  act  regulated  trade  and  commerce  between 
New  York  and  foreign  ports  and  was  therefore  unconstitutional  and  void,  cer¬ 
tified  the  case  to  the  Supreme  Court  of  the  United  States.  The  Supreme  Court 
reached  the  conclusion  that  it  was  not  a  regulation  of  commerce,  but  of  police. 

With  respect  to  the  difficulties  of  defining  the  police  power  the  court  continues: 

“We  choose  rather  to  plant  ouruselves  on  what  we  con¬ 
sider  impregnable  positions.  They  are  these :  That  a  state  has 
the  same  undeniable  and  unlimited  jurisdiction  over  all  persons 
and  things  within  its  territorial  limits  as  any  foreign  nation,  where 
that  jurisdiction  is  not  surrendered  or  restrained  by  the  Constitu¬ 
tion  of  the  United  States.  That,  by  virtue  of  this,  it  is  not  only 
the  right  but  the  bounden  and  solemn  duty  of  a  state,  to  advance 
the  safety,  happiness  and  prosperity  of  its  people,  and  to  provide 
for  its  general  welfare,  by  any  and  every  act  of  legislation  which 
it  may  deem  to  be  conducive  to  these  ends ;  where  the  power  over 
the  particular  subject,  or  the  manner  of  its  exercise  is  not  surren¬ 
dered  or  restrained  in  the  manner  just  stated.  That  all  those 
powers  which  relate  to  merely  municipal  legislation,  or  what  may, 
perhaps,  more  properly  be  called  internal  police,  are  not  those 
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surrendered  or  restrained;  and  that,  consequently,  in  relation  to 
these,  and  the  authority  of  a  state  is  complete,  unqualified,  and 
exclusive.” 

In  Holden  v.  Hardy,  169  U.  S.  366,  the  court  said: 

“We  have  no  disposition  to  criticize  the  many  authorities 
which  hold  the  state  statutes  restricting  the  hours  of  labor  are 
unconstitutional.  Indeed,  we  are  not  called  upon  to  express  an 
opinion  upon  this  subject.  It  is  sufficient  to  say  to  them  that 
they  have  no  application  to  cases  where  the  legislature  had  ad¬ 
judged  that  a  limitation  is  necessary  for  the  preservation  of  the 
health  of  employes,  and  there  are  reasonable  grounds  for  believing 
that  such  determination  is  supported  by  the  fact.  The  question 
in  each  case  is  whether  the  legislature  has  adopted  the  statute 
in  exercise  of  a  reasonable  discretion,  or  whether  its  action  be  a 
mere  excuse  for  an  unjust  discrimination,  or  the  oppression,  or 
spoliation  or  a  particular  class.” 

In  speaking  of  the  fact  that  progress  may  be  made  under  our  Constitution 
in  the  change  of  laws  as  well  as  conditions,  it  said : 

“Of  course,  it  is  impossible  to  forecast  the  character  or  extent 
of  these  changes,  but  in  view  of  the  fact,  from  the  day  Magna 
Charta  was  signed  to  the  present  moment,  amendments  to  the 
structure  of  the  law  have  been  made  with  increasing  frequency, 
it  is  impossible  to  suppose  that  they  will  not  continue,  and  the 
law  be  forced  to  adapt  itself  to  new  conditions  of  society,  and 
particularly,  to  the  new  relation  between  employers  and  employes, 
as  they  arise.” 

As  the  basis  for  legislative  action  within  the  police  power,  it  said : 

“These  employments  when  too  long  pursued  the  legislature 
has  judged  to  be  detrimental  to  the  health  of  the  employes,  and 
so  long  as  there  are  reasonable  grounds  for  believing  that  this  is 
so,  its  decisions  upon  this  subject  cannot  be  reviewed  by  the 
federal  courts.” 

Lochner  v.  New  York,  198  U.  S.  45,  although  holding  the  particular  statute 
as  to  the  regulation  of  employer  and  employe  void  because  that  employment  was 
not  dangerous,  admits  the  rule  to  be  as  follows : 

“If  the  contract  be  one  which  the  state,  in  the  legitimate  ex¬ 
ercise  of  its  police  power,  has  the  right  to  prohibit,  it  is  not  pre¬ 
vented  from  prohibiting  by  the  14th  amendment. 

“This  is  not  a  question  of  substituting  the  judgment  of  the 
court  for  that  of  the  legislature.  If  the  act  be  within  the  power 
of  the  state,  it  is  valid,  although  the  judgment  of  the  court  might 
be  totally  opposed  to  the  enactment  of  such  a  law.  But  the  ques¬ 
tion  would  still  remain :  Is  it  within  the  police  power  of  the 
state?  And  that  question  must  be  answered  by  the  court.” 

In  Mueller  v.  Oregon,  208  U.  S.  412,  in  sustaining  a  law  of  Oregon  limiting 
hours  of  labor  for  women  as  being  within  the  police  power  of ;  it  is  said : 

“The  legislation  and  opinions  referred  to  in  the  margin  may 
not  be,  technically  speaking,  authorities,  and  in  them  is  little  or 
no  discussion  of  the  constitutional  question  presented  to  us  for 
determination,  yet  they  are  significant  of  a  wide-spread  belief 
that  women’s  physical  structure,  and  the  function  she  perfoms 
in  consequence  thereof,  justify  special  legislation  restricting  or 
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qualifying  the  conditions  under  which  she  should  be  permitted 
to  toil.  Constitutional  questions,  it  is  true,  are  not  settled  by 
even  a  consensus  of  present  public  opinion,  for  it  is  the  peculiar 
value  of  a  written  constitution  that  it  places  in  unchanging  form 
limitations  upon  legislative  action,  and  thus  gives  a  permanence 
and  stability  to  popular  government  which  otherwise  would  be 
lacking.  At  the  same  time,  when  a  question  of  fact  is  debated 
and  debatable,  and  the  extent  to  which  a  special  constitutional 
limitation  goes  is  affected  by  the  truth  in  respect  to  that  fact, 
wide-spread  and  long  continued  belief  concerning  it  is  worthy  of 
consideration.  We  take  judicial  cognizance  of  all  matters  of  a 
general  knowledge. 

“It  is  undoubtedly  true,  as  more  than  once  declared  by  this 
court,  that  the  general  right  to  contract  in  relation  to  one’s 
business  part  of  the  liberty  of  the  individual,  protected  by  the 
fourteenth  amendment  to  the  Federal  Constitution;  yet  it  is 
equally  well  settled  that  this  liberty  is  not  absolute  and  extending 
to  all  contracts,  and  that  a  state  may,  without  conflicting  with 
the  provision  of  the  fourteenth  amendment,  restrict  in  many  re¬ 
spects  the  individual’s  powers  of  contract.” 

And  in  Knox  v.  Lee,  12  Wallace,  457,  in  speaking  again  for  that  great  court 
as  to  the  legal  tender  cases,  Mr.  Justice  Strong  said: 

“It  is  not  to  be  denied  that  acts  may  be  adapted  to  the 
exercise  of  lawful  power  and  appropriate  to  it  in  seasons  of 
exigency  which  would  be  inappropriate  at  other  times.” 

(b)  In  legislating  against  the  dangers  of  an  employment  and  allowing 
recovery  for  injuries  on  account  thereof,  fault  is  not  necessarily 
the  basis  of  the  liability  when  the  legislature  provides  otherwise. 

See  Freudn,  Police  Power,  Sec.  634. 

Atchison,  etc.,  R’y  Co.  v.  Matthews,  174  U.  S.  96. 

G,  R.  I.  &  P.  R’y  v.  Zernecks,  183  U.  S.  582. 

Jones  v.  Brim,  165  U.  S.  180. 

Article  by  John  H.  Wigmore,  entitled  “Responsibility  for  Torturous 
Acts,”  Harvard  Law  Review,  VII. 

Persault  v.  O’Reilly,  74  N.  Y. 

In  the  Zernecke  case  the  Supreme  Court  said :  — 

“Our  jurisprudence  affords  examples  of  legal  liability  without 
fault,  and  the  deprivation  of  property  without  fault  being  attri¬ 
butable  to  its  owner.  The  law  of  deodands  was  such  an  example. 

The  personification  of  the  ship  in  admiralty  law  is  another.  Other 
examples  are  afforded  in  the  liability  of  the  husband  for  the  torts 
of  the  wife  —  the  liability  of  a  master  for  the  acts  of  his  ser¬ 
vants.” 

In  McLean  v.  Denver  &  Rio  Grande  R.  Co.,  203  U.  S.  39,  with  respect  to 
certain  fees  fixed  by  the  legislature,  the  court  said:  — 

“The  exercise  of  the  police  power  may  and  should  have  ref¬ 
erence  to  the  peculiar  situation  and  needs  of  the  community  .  . 

.  .  the  law  being  otherwise  valid,  the  amount  of  inspection  fees 

is  not  a  judicial  question;  it  rests  with  the  legislation  or  legisla¬ 
ture  to  fix  the  amount  and  it  can  only  present  a  valid  objection 
when  it  is  shown  that  it  is  so  unreasonable  and  disproportionate 
tn  the  services  rendered  as  to  attack  the  good  faith  of  the  law.” 
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In  State  v.  Smith,  58  Minn.  35,  it  is  said :  — 

“It  has  never  been  questioned  that  the  police  power  of  the 
state  extends  to  regulating  the  use  of  dangerous  machinery,  with 
a  view  to  protecting,  not  only  others,  but  those  who  are  em¬ 
ployed  to  use  it.” 

For  fuller  discussion  see  Article  H.  V.  Mercer,  report  of  Atlantic  city  con¬ 
ference,  pages  54  to  216. 

(c)  It  is  not  necessary  that  the  police  power  be  confined  to  public  or  quasi¬ 
public  institutions  or  person.  For  relations  otherwise  private  may  become  public 
under  public  necessity  if  the  legislature  decides  that  the  public  needs  protection. 

State  v.  Wagener,  77  Minn.  483. 

Harbison  v.  Knoxville  Iron  Co.,  183  U.  S.  13. 

In  the  former  of  these  cases  it  was  held  that  a  state  had  the  power  to 
control  commission  merchants  engaged  in  buying  and  selling  grain  because  public 
protection  necessitated  it.  In  the  Harbison  case  it  was  held  that  a  statute  of 
Tennessee  requiring  lumber  companies  to  redeem  them,  at  reasonable  times, 
merchandise  time  checks  paid  for  services  to  their  men,  was  justified  in  the 
interests  of  public  safety  and  within  the  police  power.  This  power  must  be 
exercised  in  the  ordinary  way,  and  not  by  putting  the  state  into  business  with 
a  hope  of  regulating  but  competition. 

Rippe  v.  Becker,  56  Minn.  100. 

(d)  Whether  this  definition  be  construed  only  as  such  or  as  a  classifica¬ 
tion,  it  is  the  only  one  of  practical  use,  because:  — 

1.  It  classified  all  employments  an  dangerous  directly  and 
exactly  on  their  injury  basis. 

2.  It  covers  all  employments  and  employes  upon  the  basis  of 
actual  as  distinguished  from  supposed  dangers. 

3.  It  tends  to  prevent  hazards  in  all  employment  and  gives 
warning  to  protect  themselves. 

4.  It  classifies  risks  in  accordance  with  the  good  or  bad 
showing  of  the  particular  employment  as  well  as  that  general  in¬ 
dustry. 

(e)  It  is  the  safest  because  there  can  be  no  question  of  constitutional  in¬ 
equality  in  either  the  classification  of  the  employes  of  a  particular  industry  or 
between  different  industries. 

G,  M.  &  St.  P.  Ry.  Co.  v.  Wedbey,  178  Fed.  619,  8C.  C.  A. 

Louisville  &  Nashville  R.  Co.  v.  Melton,  U.  S.  Sup.  Co-op.  Adv. 

Sheets,  July  1,  1910,  page  626  (218  U.  S.). 

(f)  “Arising  in  and  growing  out  of  the  course  of  employment”  comes  from 
the  British  act  and  has  received  much  judicial  comment.  The  injuries  may  arise 
in  the  course  of  employment  and  not  grow  out  of  such  employment,  as  illustrated 
by  an  English  decision  in  a  case  where  a  boy  was  hurt,  while  at  work  in  his 
employment,  by  a  piece  of  iron  thrown  by  another  boy  not  connected  with  the 
employment.  Another  case  where  the  accident  was  caused  by  a  fellow  work¬ 
man  while  they  were  engaged  in  “horse-play”  was  also  held  not  to  “arise-out  of” 
the  course  of  employment.  (See  Knowles,  Workmen  Comp.,  pp.  16-20).  It  does 
not  arise  in  the  course  of  employment  either  before  the  employment  has  com¬ 
menced  or  after  it  has  terminated.  Id. 
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SECTION  4. 

INEQUALITY  OF  EMPLOYER  AND  EMPLOYE. 

(a)  The  courts  recognize  that  in  dangerous  employment  the  employer  and 
the  employe  do  not  stand  upon  equality  as  to  their  right  to  contract.  This  is  one 
of  the  fundamental  grounds  of  interference  in  such  matters  as  this. 

In  the  case  of  Harbison  v.  Knoxville  Iron  Co.,  53  S.  W.  955,  the  Supreme 
Court  of  Tennessee  said: 

“The  Legislature,  as  it  thought,  found  the  employe  at  a  dis¬ 
advantage  in  this  respect,  and  by  this  enactment  undertook  to 
place  him  and  the  employer  more  nearly  upon  an  equality.  This 
alone  commends  the  act,  and  entitled  it  to  a  place  on  the  statute 
book  as  a  valid  police  regulation.” 

The  Supreme  Court  of  the  United  States  approved  this  opinion  in  Knox¬ 
ville  v.  Harbinson,  183,  U.  S.  13. 

In  respect  to  the  length  of  hours  of  dangerous  labor  may  be  required,  it 
was  said  by  the  Supreme  Court  of  the  United  States,  Holden  v.  Hardy,  169 
U.  S.  366 : 

“The  Legislature  has  also  recognized  the  fact,  which  the 
experience  of  legislatures  in  many  states  has  corroborated,  that 
the  proprietors  of  these  establishments  and  their  operatives  do 
not  stand  upon  an  equality,  but  that  their  interests  are,  to  a  cer¬ 
tain  extent,  conflicting.” 

Then  in  the  case  of  Narramore  v.  Cleveland,  etc.,  Ry.  Co.,  96  Fed.  298,  a 
case  involving  the  rights  of  railway  employes  to  have  switches  blocked,  while 
Judge  Taft  was  sitting  on  the  Circuit  Court  of  Appeals,  he  used  this  language: 

“The  only  ground  for  passing  such  a  statue  is  found  in  the 
inequality  of  terms  upon  which  the  railway  company  and  its  ser¬ 
vants  deal  in  regard  to  the  dangers  of  their  employment.  The 
manifest  legislative  purpose  was  to  protect  the  servant  by  positive 
law,  because  he  had  not  previously  shown  himself  capable  of  pro¬ 
tecting  himself  by  contract;  and  it  would  entirely  defeat  this 
purpose  thus  to  permit  the  servant  ‘to  contract  the  master  out’ 
of  the  statute.” 

An  employe  cannot  successfully  say  to  a  railway  president,  “Run  your 
business  carefully  or  I  will  quit.” 

THE  RIGHT  TO  SUE  AND  THE  FINALITY  OF  AMOUNT  MAY  BE 
CONDITIONAL  AS  PROVIDED  IN  THIS  SECTION. 

(b)  There  is  no  more  discrimination  between  the  rights  of  the  employer 
and  the  employe  in  this  matter  than  the  situation  demands,  according  to  the  rule 
above  stated.  In  all  actions  the  party  that  is  agrieved  has  the  burden  of  bring¬ 
ing  and  substantiating  his  action.  In  cases  where  a  right  is  given  absolutely  the 
remedy  follows  in  the  courts  as  a  matter  of  law ;  but  in  cases  where  the  right 
is  settled  with,  or  conditioned  upon,  the  remedy  in  such  way  as  to  show  that 
the  right  would  not  be  given  if  it  were  not  for  the  remedy,  the  courts  uphold 
it  as  a  valid  condition  to  compel  parties  to  submit  their  claims  to  arbitration  or  to 
agree  that  arbitration  shall  be  a  condition  precedent  to  a  cause  of  action.  An 
arbitration  clause  is  contained  in  the  Minnesota  Standard  Fire  Policy,  as  in 
many  others,  and  has  been  upheld  by  the  courts.  The  police  power  allow  it, 


employers'  liability  commission. 


103 


even  as  a  condition  to  bringing  suit  in  a  regular  court.  But  a  law  leaving  the 
general  question  of  liability  to  be  determined  and  simply  providing  a  reasonable 
method  of  estimating  and  ascertaining  the  amount  of  the  loss  as  a  condition  of 
the  liability  is  unquestionably  valid. 

Schuffer  v.  Rockford  Insurance  Co.,  77  Minn.  291. 

Vine}'  v.  Bignold,  L.  R.  20  Q.  B.  D.  172. 

Collins  v.  Locks,  4  App.  Cas.  674. 

Scott  v.  Avery,  5  H.  L.  Cas.  811. 

Pres’t.,  etc.,  D.  &  H.  Canal  Co.  v.  Pa.  Coal  Co.,  50  N.  Y.  250. 

Wolff  v.  Liverpool  L.  G.  Ins.  Co.,  50  N.  J.  L.  453. 

Hall  v.  Norwalk  Fire  Iris.  Co.,  57  Conn.  105. 

Reed  v.  Washington  Ins.  Co.,  138  Mass.  572. 

Hamilton  v.  The  Liverpool  &  London  &  Globe  Ins.  Co.,  136 
U.  S.  242,  34  L.  Ed.  419. 

In  the  Wolff  Case,  supra,  it  is  said: 

“It  is  clear,  beyond  all  possibility  of  controversy,  that  the 
agreement  between  the  assured  and  the  company,  and  that  if 
they  could  not  agree  on  the  amount  of  the  loss,  that  the  sum 
recoverable  should,  if  an  arbitration  were  requested,  be  the 
amount  found  by  the  award.  Such  an  agreement  is  both  legal  and 
reasonable,  and  it  is  not  perceived  that  any  authority  exists  which 
holds  a  contrary  doctrine.” 

In  Reed  v.  Washington  Ins.  Co.,  138  Mass.  572,  the  court  said : 

“There  is  no  doubt  that  an  appraisal  of  value,  or  an  award 
of  the  amount  of  damages,  can  be  made  a  condition  precedent 
to  a  right  of  action.” 

The  Supreme  Court  of  the  United  States  in  the  Hamilton  case,  supra,  said: 
“Such  a  stipulation,  not  ousting  the  jurisdiction  of  the  courts, 
but  leaving  the  general  question  of  liability  to  be  judicially  de¬ 
termined,  and  simply  providing  a  reasonable  method  of  estimating 
and  ascertaining  the  amount  of  the  loss,  is  unquestionably  valid, 
according  to  the  uniform  current  of  authority  in  England  and  in 
this  country.” 

'EVEN  FIRE  INSURANCE  COMES  WITHIN  POLICE  POWER. 

(c)  The  State  may  control  the  sort  of  contracts  that  are  made  for  fire 
insurance  and,  of  course,  may  also  control  them  for  insurance  risks  for  men  in 
dangerous  employment,  under  the  police  power. 

Wild  Rice  L.  Co.  v.  Royal  Ins.  Co.,  99  Minn.  190. 

State  v.  Beardsley,  88  Minn.  20. 

Schrepfer  v.  Rockford  Ins.  Co.,  77  Minn.  291. 

In  State  v.  Smith,  58  Minn.  35,  the  court  said : 

“It  has  never  been  questioned  that  the  police  power  of  the 
state  extends  to  regulating  the  use  of  dangerous  machinery  with 
a  view  to  protecting,  not  only  others,  but  those  who  are  employed 
to  use  it.” 

In  Atchinson,  etc.,  Ry.  Co.  v.  Matthews,  174  U.  S.  96,  in  upholding  a  Kansas 
fire  statute  under  the  police  power,  the  court  said : 

“But  neither  the  amendment,  .  broad  and  compre¬ 
hensive  as  it  is,  .  nor  any  other  amendment  was  designed 
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to  interfere  with  the  power  of  the  state,  sometimes  termed  its 
police  power,  to  prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of  the  people,  and  to 
legislate  so  as  to  increase  the  industries  of  the  state,  develop 
its  resources,  and  add  to  its  wealth  and  prosperity.” 

LIBERTY  OF  CONTRACT  NOT  ABSOLUTE  IN  DANGEROUS  EM¬ 
PLOYMENT. 

(d)  Liberty  of  contract  is  supposed  to  be  a  property  right,  as  construed  by 
the  courts. 

In  Adair  v.  U.  S.,  208  U.  S.  161,  Mr.  Justice  Harlan,  requotes  from  Lochner 
v.  New  York,  198  U.  S.  45,  as  follows: 

“The  general  right  to  make  a  contract  in  relation  to  his  busi¬ 
ness  is  part  of  the  liberty  of  the  individual  protected  by  the  14th 
amendment  of  the  Federal  constitution.” 

Later  on  the  court  says :  — 

“Under  that  provision  no  state  can  deprive  any  person  of  life, 
liberty,  or  property  without  du,e  process  of  law.  The  right  to 
purchase  or  to  sell  labor  is  part  of  the  liberty  protected  by  this 
amendment,  unless  there  are  circumstances  which  exclude  the 
right.” 

Adair  v.  U.  S.,  208,  U.  S.  161. 

In  Gray  v.  Building  Trades  Council,  91,  Minn.  171  (182),  our  court  said:  — 
“A  person’s  occupation  or  calling,  by  means  of  which  he  earns 
a  livelihood  and  endeavors  to  better  his  condition,  and  to  provide 
for  and  support  himself  and  those  dependent  upon  him,  is  prop¬ 
erly  within  the  meaning  of  the  law,  and  entitled  to  protection  as 
such ;  and  as  conducted  by  the  merchant,  by  the  capitalist,  by  the 
contractor  or  laborer,  is,  aside  from  the  goods,  chattels,  money, 
or  effects  employed  and  used  in  connection  therewith,  property 
in  every  sense  of  the  word.” 

BUT  THE  LIBERTY  OF  EMPLOYER  AND  EMPLOYE  TO  CONTRACT  IS  NOT  ABSOLUTE  WHEN 
APPLIED  TO  DANGEROUS  EMPLOYMENT. 

Holden  v.  Hardy,  169,  U.  S.  366. 

Atchinson,  etc.,  Ry.  Co.  v.  Matthews,  174,  U.  S.  96. 

Johnson  v.  Southern  Pacific  Ry  Co.,  196,  U.  S.  1. 

Knoxville  Iron  Co.  v.  Harbison,  183  U.  S.  13. 

Muller  v.  Oregon,  208  U.  S.  412  (L.  Ed.  551-555). 

Hicago,  R.  I.,  etc.,  Ry.  Co.  v.  Zernecke,  183  U.  S.  582. 

In  Holden  v.  Hardy,  169  U.  S.  366,  the  court  said :  — 

“This  right  of  contract,  however,  is  itself  subject  to  certain 
limitations  which  the  state  may  lawfully  impose  in  the  exercise 
of  its  police  power.” 

In  Atchinson,  etc.,  Ry.  Co.  v.  Matthews,  174  U.  S.  96 :  — 

“But  neither  the  amendment,  broad  and  comprehensive  as  it 
is,  ...  .  nor  any  other  amendment,  was  designed  to  inter¬ 

fere  with  the  power  of  the  state,  sometimes  termed  its  police 
power,  to  prescribe  regulations  to  promote  the  health,  peace, 
morals,  education  and  good  order  of  the  people,  and  to  legislate 
so  as  to  increase  the  industries  of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity.” 
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In  Knoxville  Iron  Co.  v.  Harbison,  183,  U.  S.  13,  the  court  said :  — 

“But  it  is  also  true  that,  inasmuch  as  the  right  to  contract  is 
not  absolute  in  respect  to  evefy  matter,  but  may  be  subjected  to 
the  restraints  demanded  by  the  safety  and  welfare  of  the  state 
and  its  inhabitants,  the  police  power  of  the  state  may,  within  de¬ 
fined  limitations,  extend  over  corporations  outside  of  and  regard¬ 
less  of  the  power  to  amend  charters.” 

In  Lochner  v.  New  York,  198  U.  S.  45,  it  is  said:  — 

“The  state,  therefore,  has  power  to  prevent  the  individual 
from  making  certain  kinds  of  contracts,  and  in  regard  to  them 
the  federal  constitution  offers  no  protection.” 

Upon  this  theory  the  court  made  the  holding  in  Muller  v.  Oregon,  as  fol¬ 
lows  :  — 

“Yet,  it  is  equally  well  settled  that  this  liberty  is  not  ab¬ 
solute  and  extending  to  all  contracts,  and  that  a  state  may,  with¬ 
out  conflicting  with  the  provisions  of  the  Fourteenth  Amendment 
restrict  in  many  respects  the  individuals  power  of  contract.” 

ALL  PROPERTY  HELD  SUBJECT  TO  POLICE  POWER. 

(e)  The  right  of  property  is  always  held  subject  to  the  necessities  of  the 
general  welfare  and  especially  under  our  constitutional  system  based  on  the 
contract  theory. 

See  Holden  v.  Hardy,  supra. 

Indeed  in  Beer  Compan  v.  Massachusetts,  97  U.  S.  25,  the  court  said :  — 

“If  the  public  safety  or  the  public  morals  requires  the  discon¬ 
tinuance  o.f  any  manufacture  or  traffic  the  hand  of  the  Legislature 
cannot  be  stayed  from  providing  for  its  discontinuance  by  any  in¬ 
cidental  inconvenience  which  individuals  or  corporations  may 
suffer.  All  rights  are  held  subject  to  the  police  power  of  the 
state.’ 

INTERSTATE  COMMERCE  SUBJECT  TO  THIS  POWER. 

(f)  To  the  extent  that  the  general  welfare  needs  protection  within  the 
state,  it  is  at  liberty  to  act  even  on  interstate  commerce,  for  the  state’s  police 
power  as  to  that  was  not  delegated  to  congress. 

McLean  v.  Denver  &  R.  G.  R.  R.  Co.,  203  U.  S.  38-47. 

Mayor,  Alderman,  e  al.  of  New  York  v.  Miln,  11  Peters,  102. 

Howard  v.  Ill.  Cent.  R.  R.  Co.,  207  U.  S.  463. 

THE  STATE  MAY  REGULATE  EMPLOYES  OF  THE  PUBLIC. 

(g)  Of  course,  these  constitutional  provisions  do  not  prohibit  the  state  from 
passing  a  law  which  would  allow  its  own  servants  to  collect  from  it. 

Aitkin  v.  Kansas,  191,  U.  S.  206. 

(h)  Actual  fa.ult  is  not  necessary  to  fix  a  basis  of  compensation.  See 
authorities  under  Section  2,  supra. 

(i)  The  greatest  two  curses  of  the  present  jury  system  for  this  class  of 
cases  are  the  determination  of :  — 

1.  Fault  or  counter-fault. 

2.  Amount  to  be  awarded,  maintained,  or  defeated  after  expensive  litigation. 
This  law  places  the  duty,  and,  except  for  attempt  to  self-inflicted  injuries 

to  obtain  compensation,  leaves  no  question  of  fault  for  trial.  The  compensation 
is  based  on  disability  and  measures  by  wage  scale  —  more  simple,  certain,  quick 
remedy  than  a  jury  could  give. 
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(j)  The  suggestion  has  been  made  that  in  the  insurance  cases  the  provision 
for  award  rest  upon  contract.  The  point  is  that  under  the  police  power  of  the 

state  may  prescribe  the  form  of  contract  and  prohibit  all  others. 

Wild  Rice  Lbr.  Co.  v.  Royal  Ins.  Co.,  99  Minn.  190. 

It  is  well  settled ,  at  least  in  some  states ,  that  because  of  the  police  power 

of  the  state  may  require  fire  insurance  companies  to  make  prescribed  forms  of 

policies  containing  clauses  for  arbitration.  It  may  prohibit  any  other  contract 
than  that  so  prescribed.  This  covers  the  principle. 

We  apply  it  to  dangerous  employments  under  the  police  power.  There  can 
be  no  doubt  of  the  right  of  the  state  to  employ  the  principle  by  requiring  such 
contracts.  The  reason  for  requiring  the  contracts  by  fire  insurance  companies 
is  the  convenience  of  all.  The  reason  for  not  requiring  them  in  the  case  of  em¬ 
ployer  and  employe  is,  again,  the  convenience  of  all. 

The  formal  execution  so  required  gives  no  consent,  except  to  do  business 
under  the  law,  so  here  the  formal  execution  is  unnecessary.  The  fact  that  busi¬ 
ness  is  done  places  them  under  the  law  and  gives  as  much  consent. 

There  are  institutions  that  will  be  subject  to  this  law  which  necessarily  employ 
and  discharge  enough  men  daily  to  create  enough  expense  in  the  formal  execu¬ 
tion  of  policy  contracts  to  greatly  burden  the  employer  and  seriously  decrease 
the  cost  benefits  to  the  employe.  Without  reason  and  against  economy  the  burden 
should  not  be  imposed.  See 

State  v.  Beardsley,  88  Minn.  20. 

Scherpfer  v.  Rockford  Ins.  Co.,  77  Minn.  291. 

Article  by  H.  V.  Mercer,  Atlantic  City,  Report,  p.  195. 

BOARD  OF  AWARDS  OR  BOARD  OF  ARBITRATION. 

a.  See  authorities  under  Preamble  and  Sections  “I”,  “II”,  and  “III”. 

b.  See  Standard  Form  for  Policies  of  Ohio. 

c.  This  is  a  reasonable  method  of  determining  matters  based  upon  new 
rights  given  since  the  constitution. 

See  Board  of  Co.  Com.  v.  Morrison,  22  Minn.  178. 

Minor  v.  Happersett,  21  Wall.  162. 

Article  by  H.  V.  Mercer,  Atlantic  City  Conference  Report. 

d.  Irrespective  of  this,  it  is  a  reasonable  method  of  determining  claims. 

In  the  case  of  State  ex  rel.  Barber  Asphalt  Paving  Co.  v.  District  Court  of 

St.  Louis  County,  90  Minn.  457,  Duluth  had  a  charter  provision  allowing  appeals 
■to  be  taken  to  the  court  in  such  cases  by  the  tax-payer.  The  respective  quotation 
will  show  the  views  taken  by  the  court,  90  Minn.  461-464 : 

“We  have  no  doubt  that  the  provision  of  the  charter  requiring 
the  presentation  of  all  claims  to  the  city  council  for  adjustment 
and  allowance  was  an  appropriate  subject  for  charter  supervision, 
and  from  that  it  would  seem  to  follow  logically  that  it  was  also 
proper  to  continue  the  subject,,  and  provide  the  manner  in  which 
the  determination  of  the  city  council  allowing  or  disallowing  a  claim 
might  be  removed  to  the  district  court  for  judicial  investigation 
and  determination ;  and  we  hold  without  further  remark  that 
it  was  within  the  power  of  the  framers  to  embody  in  the  charter 
the  provision  under  consideration. 

“It  is  contended  that  the  provisions  of  the  charter  are  in¬ 
valid,  because  they  do  not  constitute  due  process  of  law  *  *  * 

The  statute  is  a  very  serviceable  one,  and  provides  an  orderly 
•method  of  settling  claims  and  demands  against  counties  with- 
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out  the  necessity  of  the  formal  commencement  of  an  action  in 
court;  and  the  provisions  allowing  the  appeal  of  the  instance 
of  tax  payers  was  intended  as  a  safeguard,  and  to  assist  in  the 
protection  of  a  public  fund. 

“Every  person  is  entitled  to  a  certain  remedy  in  the  law  for 
the  redress  of  all  injuries  or  wrongs  he  may  receive  in  his  per¬ 
son,  property,  or  character.  But  he  is  not  entitled  to  any  partic¬ 
ular  •  remedy.  Due  process  of  law  means  an  orderly  procedure 
adapted  to  the  nature  of  the  case,  in  which  the  citizen  has  an 
opportunity  to  be  heard  to  defend,  enforce,  and  protect  his  right; 
and,  where  such  opportunity  is  granted  by  law,  the  citizen  cannot 
complain  of  the  procedure  to  which  he  is  required  to  conform 
*  *  *  *  In  case  like  that  under  consideration,’  where  a 

claim  is  made  against  a  city  or  county,  the  presentation  of  the 
claim  to  the  administrative  officers  for  their  action  is  the  initiation 
of  proceedings  to  enforce  its  payment.  By  the  presentation 
claimant  adopts  that  method  of  enforcing  his  rights.  He  is 
bound  to  follow  up  his  claim,  and  pursue  the  remedy  pointed  out 
by  the  charter  or  statutes  for  its  enforcement,  and  is  afforded 
ample  opportunity  for  a  complete  investigation  and  hearing  upon 
the  merits  of  his  claim.  And,  though  notice  of  appeal  is  required 
to  be  served  upon  him,  he  is  apprised  by  the  law  for  the  manner 
of  taking  such  appeal ;  and,  unless  he  wholly  abandons  his  claim 
after  its  allowance  by  the  city,  he  will  have  actual  knowledge  that 
it  has  been  taken.  This  answers  every  purpose,  and  is  ‘due  pro¬ 
cess  of  law.’  ” 

“The  administrative  officers,  the  board  of  county  commis¬ 
sioners,  or  the  city  council,  in  passing  upon  and  allowing  or 
disallowing  the  claims,  act  quasi  judicially.” 

In  speaking  of  a  decision  of  the  United  States  Land  Department,  in  Lamp- 
son  v.  Coffin,  102  Minn.  493-500,  our  court  said: 

“That  was  the  only  tribunal  qualified  or  with  jurisdiction 
to  determine  the  existence  of  the  facts  essential  to  the  alleged 
right,  and  its  conclusion  therein  precludes  further  inquiry  by 
the  court.” 

In  Murray  v.  Hoboken,  etc.,  Co.,  18  How.  280  (L.  ed.  372),  the  Supreme 
Court  also  said : 

“It  is  true,  also,  that  even  in  a  suit  between  private  per¬ 
sons  to  try  a  question  of  private  rights,  the  action  of  an  ex¬ 
ecutive  power  upon  a  matter  committed  to  its  determination  by 
the  constitutional  laws  is  conclusive.” 

e.  The  authority  for  this  may  be  found  in  the  insurance  cases  following  as 
well  as  the  foregoing  cases : 

Wild  Rice  L.  Co.  v.  Royal  Ins.  Co.,  99  Minn.  190-193-195. 

State  v.  Beardsley,  88  Minn.  20-25. 

Schuffer  v.  Rockford  Ins.  Co.,  77  Minn.  291. 

Viney  v.  Rignold,  L.  R.  20  Q.  B.  D.  172. 

Scott  v.  Avery,  5  H.  L.  Cas.  811. 

Pres’t,  etc.,  D.  &  H.  Canal  Co.  v.  Pa.  Coal  Co.,  50  N.  Y.  250. 

Walff  v.  Liverpool  L.  &  G.  Ins.  Co.,  50  N.  J.  L.  453. 
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(f)  The  Federal  Constitution  does  not  control  mere  forms  of  procedure  in, 
or  regulate  the  practice  of,  the  state  courts. 

“A  state  cannot  deprive  a  person  of  his  property  without 
the  due  process  of  law,  but  this  does  not  necessarily  imply-  that 
all  trials  in  the  state  courts,  affecting  the  property  of  persons 
must  be  by  jury.  This  requirement  of.  the  constitution  is  met 
if  the  trial  is  had  according  to  the  settled  course  of  judicial 
proceedings. 

Due  process  of  law  is  process  due  according  to  the  law  of  the 
land.  This  process  in  the  states  is  regulated  by  the  law  of  the 
state.  Our  power  over  that  law  is  only  determined  whether  it 

is  in  conflict  with  the  supreme  law  of  the  land.... .  That 

is  to  say,  with  the  constitution  and  laws  of  the  United  States 

made  in  pursuance  thereof . or  with  any  treaty  made  under 

the  authority  of  the  United  States. 

Maxwell  v.  Dow,  176  U.  S.  581,  (L.  ed.  597.) 

In  a  recent  case,  in  speaking  of  procedure,  the  court  said: 

“It  does  not  follow,  however,  that  a  procedure  settled  in 
English  Law  at  the  time  of  the  emigration,  and  brought  to  this 
country  and  practiced  by  our  ancestors,  is  an  essential  element  of 
due  process  of  law.  If  that  were  so,  the  procedure  of  the  first 
half  of  the  17th  Century  would  be  fastened  upon  the  American 
jurisprudence  like  a  straight  jacket,  only  to  be  unloosed  by  con¬ 
stitutional  amendment.” 

And : 

Twining  v.  New  Jersey,  211  U.  S.  78. 

“That  (said  Mr.  Justice  Matthew,  in  the  same  case,  p.  529) 
would  be  to  deny  every  quality  of  the  law  but  its  age,  to  render  it 
incapable  of  progress  or  improvement.” 

Twining  v.  New  Jersey,  U.  S.  211,  78. 

The  opinion  that  requotes  from  Louisville  &  Nashville  R.  R.  Co.  v.  Schmidt, 
177  U.  S.  230  (L.  ed.)  : 

“It  is  no  longer  open  to  contention  that  the  due  process  of 
the  law  clause  of  the  14th  amendment  to  the  constitution  of  the 
United  States  does  not  control  mere  forms  of  procedure  in  the 
state  courts,  or  regulate  practice  therein.” 

Further  in  on  the  opinion  it  said : 

Due  process  requires  that  the  court  which  assumes  to  de¬ 
termine  the  rights  of  the  parties  shall  have  jurisdiction  and  that 
there  shall  be  notice  and  opportunity  of  hearing  given  the  parties 

. subject  to  these  two  fundamental  conditions,  which  seem 

to  be  universally  prescribed  in  all  systems  of  law  established  by 
civilized  countries,  this  court  has,  up  to  this  time,  sustained  all 
state  laws,  statutory  or  judicially  declared  regulating  procedure, 
evidence  and  methods  of  trial,  and  held  them  to  be  consistent  with 
due  process  of  law.” 

RESUME  OF  LEGAL  FINDINGS. 

1.  That  an  employe  who  has  received  an  injury  in  the  due  course  of  his 
employment  has  a  cause  of  action  against  his  employer  because  his  employer 
was  negligent  is  based  upon  what  the  court  first  held  was  an  implied  contract 
on  the  part  of  the  employer  that  he  would  furnish  a  reasonably  safe  place  in 
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which  his  employe  should  work  and  reasonably  safe  tools  with  which  to  work. 
If  the  employer  did  not  furnish  such  a  place  and  tools  he  was  negligent  and 
the  employe  was  entitled  to  recover. 

2.  That  on  the  part  of  the  employe  there  was  an  implied  contract  between 
him  and  his  employer  that  he  would  use  due  care  in  performing  his  work  and 
if  he  did  not  and  his  negligence  contributed  to  the  cause  of  his  injury  he  could 
not  recover. 

3.  By  taking  away  the  defense  of  the  assumption  of  risk  when  assumed 
contract  of  employment  that  he  assumed  the  risks  in  continuing  to  work  with 
defective  tools  in  a  dangerous  place  after  he  knew  that  the  tools  were  defective 
and  the  place  was  dangerous,  and  would  not  have  a  cause  of  action  against 
his  employer  for  an  injury  occurring  after  he  knew  that  the  place  and  tools 
were  dangerous  and  defective,  also  that  it  was  a  part  of  the  contract  of  employ¬ 
ment  on  the  part  of  the  employe  that  in  case  he  was  injured,  by  the  negligence  of 
a  fellow  servant  and  such  negligence  contributed  to  the  injury  that  he  assumed 
the  risks  and  could  not  recover. 

Seventeen  states,  Colorado,  Georgia,  Missouri,  etc.,  have  abolished  the  fellow 
servant  defense. 

Many  states,  California,  Oregon,  Ohio,  have  modified  all  of  the  common  law 
defenses  by  statute  or  by  decision  along  the  following  lines: 

1.  Adopting  the  doctrine  of  compensative  negligence. 

2.  Changing  the  burden  of  proof  of  contributory  negligence  from  the  plain¬ 
tiff  to  the  defendant. 

3.  By  taking  away  the  defense  of  the  assumption  of  risk  when  assumed 
the  injury  was  caused  by  the  fault  or  negligence  of  the  employer. 

For  the  same  reason  the  legislature  has  a  right  to  take  aivay  all  of  the 
defenses  and  the  cause  of  action  based  upon  fault  or  implied  duty  of  the  em¬ 
ployer  especially  when  the  law  would  provide  a  more  uniform  and  adequate 
remedy  for  the  same  cause  of  action  whether  based  upon  fault  or  not. 

4.  For  the  purpose  of  the  justification  of  the  proposed  Code,  it  is  suffi¬ 
cient  that  the  Supreme  Court  of  the  United  States  on  January  3,  1911,  in  the 
Depositors’  Guarantee  Fund  case  of  Oklahoma,  Kansas  and  Nebraska  was  held: 

That  it  is  within  the  police  power  of  the  state  when  there  is  an  emer¬ 
gency  threatening  the  peace,  health  and  safety  of  its  inhabitants  to  create  a 
State  Insurance  Fund  by  taxing  the  State  Banks  1%  of  the  deposits  to  guar¬ 
antee  the  payment  in  full  to  each  depositor  of  every  state  bank  the  entire 
amount  due  him  in  case  one  bank  becomes  insolvent. 

For  the  same  reason  and  on  the  same  principles  it  is  within  the  police  power 
of  the  State  to  create  a  State  Insurance  Fund  to  compensate  workmen  for  60% 
of  their  loss  of  earning  power  arising  out  of  Industrial  Accidents  in  the  due 
course  of  their  employment  by  taxing  the  industries  in  which  the  accident  occurs. 

James  Harrington  Boyd, 

Chairman. 


Toledo,  Ohio,  February  7,  1911. 


110 


REPORT  OF  THE 


MINORITY  REPORT  OF  THE  EMPLOYERS’ 
LIABILITYlCOMMISSION. 

To  the  General  Assembly  of  the  State  of  Ohio : 

Finding  myself  unable,  in  many  respects,  to  concur  in  the  bill  pre¬ 
pared  and  submitted  by  a  majority  of  the  Commission,  I  herewith  sub¬ 
mit  a  bill  which  embodies  my  views  of  a  measure  such  as  should  be 
adopted  by  the  General  Assembly. 

It  provides  for  the  creation  of  a  state  insurance  fund  for  the  benefit 
of  injured  employes  of  employers  who  contribute  to  the  fund,  and  of 
the  dependents  of  such  injured  employes  in  case  of  death.  It  provides 
for  the  administration  of  the  fund  by  a  state  board  to  be  appointed  by 
the  governor. 

The  injured  employe,  or  dependents,  in  case  of  death,  may  accept 
the  benefits  or  compensation  provided  from  the  fund,  or  pursue  their 
remedies  as  heretofore,  against  the  employer ;  and  in  the  latter  event, 
the  employer  who  pays  a  judgment,  in  case  of  recovery  against  him, 
is  to  be  re-imbursed  from  the  state  fund  to  the  extent  of  such  judg¬ 
ment  not  in  excess  of  $3,400. 

Under  it,  all  moneys  contributed  to  the  fund  by  insured  employers 
will  go,  without  waste,  to  the  injured  employes  and  their  dependents. 

The  machinery  provided  for  the  administration  of  the  fund  is  be¬ 
lieved  to  be  free  from  complications  and  constitutional  objections. 

In  cases  of  injury,  all  questions  of  negligence  and  the  like  are 
eliminated,  except  the  sole  one  of  whether  or  not  the  injury  was  pur¬ 
posely  self  inflicted. 

I  also  recommend  that  Section  6242  and  6245-1  be  amended  to  read 
as  follows: 

Sec.  6242.  That  in  all  actions  brought  by  an  employe  to  recover 
from  an  employer  for  personal  injury  suffered  by  such  employe  or  in  an 
action  by  the  personal  representative  for  death  resulting  to  such  an  em¬ 
ploye  from  such  personal  injury,  while  in  the  employ  of  such  employer, 
the  fact  that  such  injury  was  caused  or  was  contributed  to  by  any  other 
person  employed  by  the  same  employer,  whether  or  not  such  other  per¬ 
son,  causing  or  contributing  to  such  injury  be  one  who  has  authority  over 
such  injured  employe  and  over  other  employes  of  such  employer,  shall 
not  be  a  defense  in  such  action. 

Sec.  6245-1.  That  in  all  such  actions  hereafter  brought,  the  fact 
that  the  employe  may  have  been  guilty  of  contributory  negligence  shall 
not  bar  a  recovery  where  his  contributory  negligence  is  slight  and  the 
negligence  of  the  employer  is  greater  *  *  *  in  comparison.  But 
the  damages  shall  be  diminished  by  the  jury  in  proportion  to  the 
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amount  of  negligence  attributable  to  such  employe.  Provided  that  no 
such  employe  who  may  be  injured  or  killed  shall  be  held  in  any  degree 
to  have  been  guilty  of  contributory  negligence  in  any  case  where  the 
violation  of  such  employer  of  any  statute  or  law  of  the  state,  or 
United  States  enacted  for  the  safety  of  employes  in  any  way  con¬ 
tributed  to  the  injury  or  death  of  such  employe.  *  *  *  All  ques¬ 

tions  of  negligence,  contributory  negligence,  and  assumption  of  risk, 
shall  be  for  the  jury,  under  the  instruction  of  the  court. 

I  also  recommend  that  section  1028  and  1030  of  the  Revised  Code 
be  amended  to  read  as  follows : 

Sec.  1028.  Whoever  being  a  person,  firm  or  corporation,  fails  to 
comply  with  any  provisions  of  the  preceding  section,  or  fails  to  comply 
with  such  orders  for  changes  as  are  issued  by  the  chief  inspector,  within 
thirty  days  thereafter,  shall  be  fined  not  less  than  one  hundred  dollars 
or  more  than  three  hundred  dollars  for  each  offense.  All  fines  col¬ 
lected  under  this  section  shall  inure  to  the  benefit  of  the  county  hospital 
for  tuberculosis.  In  prosecution  for  violation  of  this  section  by  or 
under  the  directions  of  the  chief  inspector,  such  inspector  shall  not  be 
required  to  give  security  for  costs  or  adjudged  to  pay  any  costs.  In 
case  where  the  accused  is  acquitted,  the  costs  shall  be  paid  from  the' 
treasury  of  the  county  in  which  such  proceedings  were  brought. 

Sec.  1030.  Whoever  being  the  owner  or  operator  of  a  shop  or  fac¬ 
tory,  violates  any  provisions,  of  the  preceding  sections  shall  be  fined  for 
the  first  offense  not  less  than  two  hundred  dollars,  nor  more  than  three 
hundred  dollars,  and  not  less  than  five  hundred  dollars  nor  more  than 
one  thousand  dollars  for  each  subsequent  offense. 

I  recommend  that  the  salaries  of  the  chief  inspector,  his  assistants, 
district  and  other  inspectors,  lady  visitors,  clerks  and  stenographers  of 
the  department  of  inspection  of  workshops  and  factories  and  public 
buildings  be  increased  and  that  five  additional  district  inspectors  be  ap¬ 
pointed  to  this  department. 

W.  J.  Winans, 

Minority  Representative  of  the  Employers' 

Liability  Commission  of  Ohio. 


112 


REPORT  OF  THE 


MINORITY  BILL  SUBMITTED  BY  W.  J.  WINANS. 

A  BILL 

To  create  a  state  insurance  fund  for  the  benefit  of  injured,  and  the 
dependents  of  killed,  employes,  and  to  provide  for  the  administra¬ 
tion  of  such  fund  by  a  state  liability  board  of  awards. 

Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio: 

Section  i.  There  is  hereby  created  a  state  liability  board  of 
awards,  to  be  composed  of  three  members,  not  more  than  two  of  whom 
shall  belong  to  the  same  political  party,  to  be  appointed  by  the  governor, 
within  thirty  days  after  the  passage  of  this  act,  one  of  which  member^ 
shall  be  appointed  for  the  term  of  two  years,  one  member  for  four 
years  and  one  member  for  six  years,  and  thereafter  as  their  terms 
•expire  the  governor  shall  appoint  one  member  for  the  term  of  six  years. 
Vacancies  shall  be  filled  by  appointment  by  the  governor  for  the  un¬ 
expired  term,  and  all  appointments  shall  be  upon  and  with  the  advice 
and  consent  of  the  senate.  One  member  of  such  board  shall  be  a  rep¬ 
resentative  of  employers  of  labor,  one  a  representative  of  employes, 
.and  one  an  actuary,  but  the  governor  may,  if  he  deems  the  same  advis¬ 
able,  make  such  appointment  from  any  class  of  citizens. 

Section.  2.  Each  member  of  the  board  shall  devote  his  entire 
time  to  the  duties  of  his  office  and  shall  not  hold  any  position  of  trust 
or  profit  or  engage  in  any  occupation  or  business  interfering  or  incon¬ 
sistent  with  his  duty  as  such  member,  or  serve  on  or  under  any  com¬ 
mittee  of  any  political  party. 

Section  3.  Each  member  of  the  board  shall  receive  an  annual 
•salary  of  five  thousand  dollars,  payable  in  the  same  manner  as  salaries 
of  state  officers  are  paid. 

Sec.  4.  The  board  shall  be  in  continuous  session  and  open  for  the 
transaction  of  business  during  all  the  business  hours  of  each  and  every 
day,  excepting  Sundays  and  legal  holidays.  All  sessions  shall  be  open 
to  the  public,  and  shall  stand  and  be  adjourned  without  further  notice 
thereof  on  its  records.  All  proceedings  of  the  board  shall  be  shown  on 
its  record  of  proceedings,  which  shall  be  a  public  record,  and  shall  con¬ 
tain  a  record  of  each  case  considered,  and  the  award  made  with  respect 
thereto,  and  all  voting  shall  be  had  by  the  calling  of  each  member’s  name 
"by  the  secretary  and  each  vote  shall  be  recorded  as  cast. 

Sec.  5.  A  majority  of  the  board  shall  constitute  a  quorum  for  the 
transaction  of  business,  and  a  vacancy  shall  not  impair  the  right  of  the 
remaining  members  to  exercise  all  the  powers  of  the  full  board  so  long 
as  a  majority  remains.  Any  investigations,  inquiry  or  hearing  which 
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the  board  is  authorized  to  hold,  or  undertake,  may  be  held  or  undertaken 
by  or  before  any  one  member  of  the  board.  All  investigations,  inquiries, 
hearings  and  decisions  of  the  board,  and  every  order  made  by  a  member 
thereof,  when  approved  and  confirmed  by  a  majority  of  the  members, 
and  so  shown  on  its  record  of  proceedings,  shall  be  deemed  to  be  the  or¬ 
der  of  the  board. 

Sec.  6.  The  board  shall  keep  and  maintain  its  office  in  the  city  of 
Columbus,  and  shall  provide  a  suitable  room  or  rooms,  necessary  office 
furniture,  supplies,  books,  periodicals  and  maps.  All  necessary  expenses 
shall  be  audited  and  paid  out  of  the  state  treasury.  The  board  may  hold 
sessions  at  any  place  within  the  state. 

Sec.  7.  The  board  may  employ  a  secretary,  actuary,  accountants, 
inspectors,  examiners,  experts,  clerks,  stenographers,  and  other  as¬ 
sistants,  and  fix  their  compensation.  Such  employments  and  compensa¬ 
tion  shall  be  first  approved  by  the  governor,  and  shall  be  paid  out  of  the 
state  treasury.  The  members  of  the  board,  actuaries,  accountants,  in¬ 
spectors,  examiners,  experts,  clerks,  stenographers  and  other  assistants 
that  may  be  employed  shall  be  entitled  to  receive  from  the  state  their 
actual  and  necessary  expenses  while  traveling  in  the  business  of  the 
board.  Such  expenses  shall  be  itemized  and  sworn  to  by  the  person  who 
incurred  the  expense,  and  allowed  by  the  board. 

Sec.  8.  The  board  shall  adopt  reasonable  and  proper  rules  to  gov¬ 
ern  its  procedure,  regulate  and  provide  for  the  kind  and  character  of 
notices,  and  the  services  thereof,  in  cases  of  accident  and  injury  to  em¬ 
ployes,  the  nature  and  extent  of  the  proofs  and  evidence,  and  the  method 
of  taking  and  furnishing  the  same,  to  establish  the  right  to  benefits  of 
compensation  from  the  state  insurance  fund,  hereinafter  provided  for, 
the  forms  of  application  of  those  claiming  to  be  entitled  to  benefits  or 
compensation  therefrom,  the  method  of  making  investigations,  physical 
examinations  and  inspections,  and  prescribe  the  time  within  which  ad¬ 
judications  and  awards  shall  be  made. 

Sec.  9.  Every  employer  of  labor  shall  furnish  the  board,  upon  re¬ 
quest,  all  information  required  by  it  to  carry  out  the  purposes  of  this 
act.  The  board  or  any  member  thereof,  or  any  person  employed  by  the 
board  for  that  purpose,  shall  have  the  right  to  examine  under  oath  any 
employer  or  officer,  agent  or  employe  thereof. 

Sec.  10.  Every  employer  of  labor  receiving  from  the  board  any 
blank  with  directions  to  fill  the  same,  shall  cause  the  same  to  be  proper¬ 
ly  filled  out  as  to  answer  fully  and  correctly  all  questions  therein  pro¬ 
pounded,  and  if  unable  to  do  so  shall  give  good  and  sufficient  reasons 
for  such  failure.  Answers  to  such  questions  shall  be  verified  under 
oath  and  returned  to  the  board  within  the  period  fixed  by  the  board  for 
such  return. 

Sec.  11.  Each  member  of  the  board,  the  secretary  and  every  in¬ 
spector  or  examiner  appointed  by  the  board  shall,  for  the  purposes  con- 
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templated  by  this  act,  have  power  to  administer  oaths,  certify  to  official 
acts,  take  depositions,  issue  subpoenas,  compel  the  attendance  of  wit¬ 
nesses  and  the  production  of  books,  accounts,  papers,  records,  documents 
and  testimony. 

Sec.  12.  In  case  of  disobedience  of  any  person  to  comply  with  the 
order  of  the  board,  or  subpoena  issued  by  it  as  one  of  its  inspectors,  or 
examiners,  or  on  the  refusal  of  a  witness  to  testify  to  any  matter  regard¬ 
ing  which  he  may  be  lawfully  interrogated,  or  refuse  to  permit  an  in¬ 
spection  as  aforesaid,  the  probate  judge  of  the  county  in  which  the  per¬ 
son  resides,  on  application  of  any  member  of  the  board,  or  any  inspector 
or  examiner  appointed  by  it,  shall  compel  obedience  by  attachment  pro¬ 
ceedings  as  for  contempt,  as  in  the  case  of  disobedience  of  the  require¬ 
ments  of  subpoena  issued  from  such  court  on  a  refusal  to  testify  therein. 

Sec.  13.  Each  officer  who  serves  such  subpoena  shall  receive  the 
same  fees  as  a  sheriff,  and  each  witness  who  appears,  in  obedience  to  a 
subpoena,  before  the  board  or  an  inspector  or  examiner,  shall  receive 
for  his  attendance  the  fees  and  mileage  provided  for  witnesses  in  civil 
cases  in  courts  of  common  pleas,  which  shall  be  audited  and  paid  by  the 
state  in  the  same  manner  as  other  expenses  are  audited  and  paid,  upon 
the  presentation  of  proper  vouchers  approved  by  the  chairman  and  sec¬ 
retary  of  the  board.  No  witness  subpoenaed  at  the  instance  of  a  party 
other  than  the  board  or  an  inspector  shall  be  entitled  to  compensation 
from  the  state  unless  the  board  shall  certify  that  his  testimony  was 
material  to  the  matter  investigated. 

Sec.  14.  In  an  investigation,  the  board  may  cause  depositions  of 
witnesses  residing  within  or  without  the  state  to  be  taken  in  the  manner 
prescribed  by  the  law  for  like  depositions  in  civil  actions  in  the  court  of 
common  pleas. 

Sec.  15.  A  transcribed  copy  of  the  evidence  and  proceedings,  or 
any  specific  part  thereof,  or  any  investigation,  by  a  stenographer  ap¬ 
pointed  by  the  board,  being  certified  by  such  stenographer  to  be  a  true 
and  correct  transcript  of  the  testimony  on  the  investigation,  or  of  a 
particular  witness,  or  of  a  specific  part  thereof,  carefully  compared  by 
him  with  his  original  notes,  and  to  be  a  correct  statement  of  the  evidence 
and  proceedings  had  on  such  investigation  so  purporting  to  be  taken 
and  subscribed,  may  be  received  in  evidence  by  the  board  with  the  same 
effect  as  if  such  stenographer  were  present  and  testified  to  the  facts  so 
certified.  A  copy  of  such  transcript  shall  be  furnished  on  demand  to 
any  party  upon  the  payment  of  the  fee  therefor,  as  provided  for  tran¬ 
script  in  courts  of  common  pleas. 

Sec.  16.  The  board  shall  prepare  and  furnish  blank  forms,  and 
provide  in  its  rules  for  their  distribution  so  that  the  same  may  be  readily 
available,  of  application  for  benefits  or  compensation  from  the  state  in¬ 
surance  fund,  notices  to  employers,  proofs  of  injury  or  death,  of  medical 
attendance,  of  employment  and  wage  earnings,  and  such  other  blanks 
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as  may  be  deemed  proper  and  advisable,  and  it  shall  be  the  duty  of  in¬ 
sured  employers  to  constantly  keep  on  hand  a  sufficient  supply  of  such 
blanks. 

Sec.  17.  The  State  Liability  Board  of  Awards  shall  classify  em¬ 
ployments  with  respect  to  their  degree  of  hazard,  and  determine  the 
risks  of  the  different  classes  and  fix  the  rates  of  premium  of  the  risks  of 
the  same,  based  upon  the  total  payroll  and  number  of  employes  in  each 
of  said  classes  of  employment,  sufficiently  large  to  provide  an  adequate 
fund  for  the  compensation  provided  for  in  this  act,  and  to  create  a  sur¬ 
plus  sufficiently  large  to  guarantee  a  state  insurance  fund  from  year  to 
year. 

Sec.  18.  The  State  Liability  Board  of  Awards  shall  establish  a 
state  insurance  fund  from  premiums  paid  thereto  by  employers  of  labor, 
according  to  the  rates  of  risk  in  the  classes  established  by  it,  as  herein 
provided,  for  the  benefit  of  employes  of  employers  that  have  paid  the 
premium  applicable  to  the  classes  to  which  they  belong  and  for  the  bene¬ 
fit  of  the  dependents  of  such  employes. 

Section  19.  The  treasurer  of  stale  shall  be  the  custodian  of  the 
state  insurance  fund,  and  all  disbursement  therefrom  shall  be  paid  by 
him,  but  upon  vouchers  signed  by  the  president  and  secretary  of  the 
State  Liability  Board  of  Awards. 

Section  20.  The  treasurer  of  state  shall  give  a  separate  and  addi¬ 
tional  bond,  in  such  amount  as  may  be  fixed  by  the  governor,  and  with 
sureties  to  his  approval,  conditioned  for  the  faithful  performance  of  his 
duties  as  custodian  of  the  state  insurance  fund  herein  provided  for. 

Section  21.  The  State  Liability  Board  of  Awards  shall  disburse 
the  state  insurance  fund  to  such  employes  of  employers  as  have  paid 
into  said  fund  the  premiums  applicable  to  the  classes  to  which  they 
belong,  that  have  been  injured  in  the  course  of  their  employment  and 
which  have  not  been  purposely  self  inflicted,  or  to  their  dependents  in 
case  death  has  ensued,  when  such  injured  employe  or  his  dependents 
elect  to  take  the  benefits  or  compensation  payable  from  such  fund. 
Such  election  and  the  receipts  of  benefits  or  compensation  from  the 
fund  shall  operate  to  bar  such  injured  employe  or  his  legal  representa¬ 
tives,  from  all  right  of  recovery  against  or  from  the  employer  of  such 
injured  employe. 

Section  22.  Where  an  employer  has  paid  a  judgment  recovered 
against  him  for  injuries,  or  on  account  of  the  death  of  an  employe,  he 
shall,  if  he  has  paid  into  the  state  insurance  fund,  the  premium  provided 
for  in  this  act  to  insure  him  against  liability  for  such  injuries  or  death, 
be  reimbursed  therefrom  to  the  extent  of,  but  in  no  case  to  exceed 
the  amount  provided  for  in  this,  act,  to  be  paid  in  case  of  injury  o- 
death,  not,  however,  in  any  case,  to  exceed  the  amount  of  such  judg¬ 
ment  and  court  costs  so  paid  by  such  employer,  such  reimbursement 
to  be  made  upon  proof  of  payment  of  such  judgment,  satisfactory  to  the 


116 


REPORT  OF  THE 


board  and  allowed  by  it,  and  payable  in  the  same  manner  as  benefits 
or  compensation  to  injured  employes  or  their  dependents. 

Section  23.  The  board  shall  disburse  and  pay  from  the  fund,  for 
such  injury,  to  such  employes,  such  amounts  for  medical,  nurse  and 
hospital  services  and  medicines,  as  it  may  deem  proper,  not,  however, 
in  any  case,  to  exceed  the  sum  of  two  hundred  dollars. 

Section  24.  In  case  death  ensues  from  the  injury  within  the  period 
of  one  year,  reasonable  funeral  expenses,  not  to  exceed  one  hundred  and 
fifty  dollars,  shall  be  paid  from  the  fund. 

Section  25.  No  benefit  shall  be  allowed  for  the  first  (week  after 
the  injury  is  received,  except  the  disbursement  provided  for  in  the  next 
two  preceding  sections. 

Section  26.  In  case  of  temporary,  partial,  or  permanent  partial 
disability,  the  employe  shall  receive  sixty-six  and  two-thirds  per  cent 
of  the  impairment  of  his  earning  capacity  during  the  continuance  there¬ 
of,  not  to  exceed  a  maximum  of  twelve  dollars  per  week,  and  not  less 
than  a  minimum  of  five  dollars  per  week,  or  if  employes’'  wages  were 
less  than  five  dollars  per  week,  then  he  shall  receive  his  full  wages ;  but 
not  to  continue  for  more  than  six  years  from  the  date  of  the  injury,  not 
to  exceed  three  thousand,  four  hundred  dollars  in  amount  from  that 
injury. 

Section  27.  In  case  of  temporary,  total  or  permanent  total  dis¬ 
ability,  the  benefit  shall  be  sixty-six  and  two-thirds  per  cent  of  the 
average  weekly  wage  during  such  disability,  but  in  no  case  shall  the 
payments  continue  longer  than  six  years  from  the  date  of  the  injury, 
or  to  amount  to  more  than  a  maximum  of  three  thousand,  four  hundred 
dollars  or  to  less  than  a  minimum  of  one  thousand,  five  hundred  dollars 
for  that  injury.  Nor  shall  the  benefit  for  total  disability  and  death  ex¬ 
ceed  three  thousand  four  hundred  dollars. 

Section  28.  In  case  the  injury  causes  death  within  the  period 
of  one  year,  the  benefits  shall  be  in  the  amounts  and  to  the  persons 
following : 

1.  If  there  be  no  dependents,  the  disbursements  from  the  insur¬ 
ance  fund  shall  be  limited  to  the  expense  provided  for  in  sections  23  and 
24. 

2.  If  there  are  wholly  dependent  persons  residing  in  the  United 
States  at  the  time  of  the  death,  the  payment  shall  be  sixty-six  and  two- 
thirds  per  cent  of  the  average  weekly  wage  and  to  continue  for  the  re¬ 
mainder  of  the  period  between  the  date  of  the  injury  and  six  years 
thereafter,  and  not  to  amount  to  more  than  a  maximum  of  thirty-four 
hundred  dollars,  nor  less  than  a  minimum  of  one  thousand  five  hundred 
dollars. 

3.  If  there  are  partly  dependent  persons,  residing  in  the  United 
States,  at  the  time  of  the  death,  the  payment  shall  be  sixty-six  and  two- 
thirds  per  cent  of  the  average  weekly  wage  and  to  continue  for  all  or 
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such  portion  of  the  period  of  six  years  after  the  date  of  the  injury,  as 
the  board  in  each  case  may  determine,  and  not  to  amount  to  more  than  a 
maximum  of  thirty-four  hundred  dollars. 

Sec.  29.  The  benefits,  in  case  of  death,  shall  be  paid  to  such  one 
or  more  of  the  dependents  of  the  decedent,  for  the  benefit  of  all  the 
dependents,  as  may  be  determined  by  the  board,  which  may  apportion 
the  benefits  among  the  dependents  in  such  manner  as  it  may  deem  just 
and  equitable.  Payment  to  a  dependent  subsequent  in  right  may  be 
made,  if  the  board  deem  proper,  and  shall  operate  to  discharge  all  other 
claims  therefor. 

Sec.  30.  The  dependent  or  person  to  whom  benefits  are  paid  shall 
apply  the  same  to  the  use  of  the  several  beneficiaries  thereof  according 
to  their  respective  claims  upon  the  decedent  for  support,  in  compliance 
with  the  finding  and  direction  of  the  board. 

Sec.  31.  The  average  weekly  wage  of  the  injured  person  at  the 
time  of  the  injury  shall  be  taken  as  the  basis  upon  which  to  compute  the 
benefits. 

Section  32.  If  it  is  established  that  disability  or  death  was  due 
in  whole  to  sickness,  disease,  physical  ailments,  age  or  infirmity,  previous 
to  injury,  the  benefits  may  be  correspondingly  reduced,  and  if  it  appear 
that  the  injured  employe  was  a  minor  of  such  age  and  experience  when 
injured  as  that  under  natural  conditions  his  wages  would  be  expected 
to  increase,  the  fact  may  be  considered  in  arriving  at  his  average  weekly 
wage. 

Section  33.  The  power  and  jurisdiction  of  the  board  over  each 
case  shall  be  continuing,  and  it  may  from  time  to  time  make  such  mod¬ 
ification  or  change  with  respect  to  former  findings  or  orders  with  re¬ 
spect  thereto,  as,  in  its  opinion,  may  be  justified. 

Section  34.  The  board,  under  special  circumstances,  and  when 
the  same  is  deemed  advisable,  may  commute  periodical  benefits  to  one 
or  more  lump  sum  payments. 

Section  35.  Benefits  shall  not  be  assignable,  and  shall  be  exempt 
from  all  claims  or  creditors  and  from  any  statement  or  execution. 

Section  36.  The  board  shall  have  full  power  and  authority  to  hear 
and  determine  all  questions  within  its  jurisdiction,  and  its  jurisdiction 
thereon  shall  be  final. 

Section  37.  The  board  may  make  necessary  expenditures  to  ob¬ 
tain  statistical  and  other  information  to  establish  the  classes  provided  for 
in  Section  17.  The  salaries  and  compensation  of  the  secretary,  and  all 
actuaries,  accountants,  inspectors,  examiners,  experts,  clerks  and  other 
assistants,  and  all  other  expenses  of  the  board  herein  authorized  shall 
be  paid  out  of  the  state  treasury  upon  vouchers,  signed  by  the  president 
and  secretary  of  the  board,  presented  to  the  auditor  of  state  who  shall 
issue  his  warrant  therefor  as  in  other  cases. 


